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Introducing a Wise and Eloquent Bar Leader 


The Editor has been waiting for a number of months to find space for 
Rufus Choate’s address to the Massachusetts constitutional convention of 
1853 on the subject of judicial tenure. It is here presented with the comment 
that it stands highest in the list of great speeches made during the last cen- 
tury. It is a lawyer’s and a statesman’s address, the address of a great souled 
humanitarian. It was made as an extemporary plea for a certain local occa- 
sion, but it lives for the illumination of generafions that have followed. For 
direct, clear cut language and for absolute candor, it has no equal in our 
forensic library. 





In this number we submit also the first concrete step toward securing a 
better way of choosing judges in a metropolis, coming eighty years after 
Choate’s warnings. And the first instance of a supreme court assuming the 
consequences of the very general doctrine of control over the bar. The new 
rule of the Illinois supreme court is likely to have far reaching results. 

We publish also in this number a resume of the work of judicial councils 
during the past year. This is not sensational reading, but it is highly pro- 
ductive reading. It shows, almost at a glance, that judicial administration 
is on the upgrade. It informs the lawyer that if he is on the square in his 
protestations of public service a means is afforded for making good. 





The brutal treatment accorded an Iowa judge recently has resulted in a 
wave of indignation throughout the country. No sane person could condone 
the conduct of the members of the mob. One element, however, and a very 
important one, appears to have been overlooked. It is that the victim of the 
outrage was a short term elected judge. The “frequent recurrence to the 
voters” on the matter of judicial performance did not prevent this disgrace. 

More recently a United States district court judge has been tried by the 
senate on various charges involving his handling of receiverships. He was 
acquitted, but on one charge the senate’s vote was against him, though not 
to the extent of a two-thirds vote. It is to be presumed that this judge will 
not again occasion criticism. But could not this difficulty have been made 
impossible by administrative direction in the district court? Judges on a 
large bench should welcome a sharing of responsibility by their co'leagues, 
which means by one of their number chosen to superintend administrative 
functions. But too generally such judges resent responsible control even in 
the least of administrative matters. And the matter of receiverships, so im- 
portant to elected judges, is often one of the things that they are unwisely 
determined to handle without supervision. This matter of administration 
in the federal courts was dealt with very ably in the article by Professor 
Burke Shartel, in this Journal, vol. xv-ii. 


3 








JOURNAL OF THE 


Five Years Ago and Now 


This issue of the Journal is number one of volume seventeen. Five years 
ago the first number of the twelfth volume contained a brief resume of the 
various lines of reform work. It recorded progress in inclusive bar organiza- 
tion. Six states had acquired statutory organization—North Dakota, Ala- 
bama, Idaho, New Mexico, California and Nevada. The enthusiastic start 
under way in California was presented. Since then the list has been increased 
to include Oklahoma, Utah, South Dakota, Mississippi, Washington, Arizona 
and North Carolina, and in the present issue we tell of the long forward step 
just taken in Illinois. Five years ago the Journal commented on the useful- 
ness of the California State Bar Journal. In the intervening time the number 
of state bar journals has multiplied so rapidly as to justify the view that it is 
only a matter of a few years when the absence of such an organ will be ex- 
ceptional. The recently formed association of bar journal editors counts at 
least thirty such journals, though some are published by local associations. 





In the June, 1928, number the vital importance of finding a better way to 
choose judges, especially in large cities, was dealt with, but virtually without 
evidence that the need was appreciated. It was suggested that the time might 
come when popular confidence in the bar would permit of a mode of choice 
which would greatly enlarge bar influence. Reform in the selection of judges 
was called “one of the nation’s greatest needs.” We see today that this 
greatest need has won a large measure of professional attachment. We see 
that reform is needed as a matter of simple justice to hundreds and hundreds 
of faithful judges who are made to stand on the firing line every day of their 
lives. The bar was moved to fight the judicial recall movement. A blind 
antagonism indeed, since every short term judge is subject periodically to 
recall under the most unfair competition. 

In five years this long delayed reform has assumed very large propor- 
tions. Proposals tend to do away with the casual methods of choosing judges 
and the casualties that result. The voters are to be given a real control in the 
place of the destructive and unreal control of the elective system as it exists. 
First choices are to be made by qualified officials, which naturally implies an 
enlarged bar influence. With responsible and expert nominations the matter 
of the final and political choice is not so important. 





Discussion of the judicial council movement in 1928’ placed this phenom- 
enon in the field of court organization. There were then ten state councils; 
one has been discontinued since; ten new ones have been created. The ac- 
complishments of these councils, each working in its own way, and virtually 
all under great and unjustified impediments, justifies the prediction that the 
number will nearly double in the next five years. And their lines of work in 
several states have broadened to include the major factors of judicial admin- 
istration. In New Jersey, Utah, Idaho and Kansas, particularly, programs 
have been made which look to reorganization of the judiciary in the constitu- 
tion for the purpose of establishing economical, efficient and businesslike 
courts. 

Judicial rule-making power, so much needed for the realization of the 
benefits of judicial council planning, has advanced remarkably. It is not that 
many jurisdictions have been added to the list, but that a practical mode of 
exercising rule-making power has been demonstrated. 

Procedure, which formerly appeared to be the only reform field within 
professional consciousness, is now seen to be the flower and fruit of judicial 
and bar organization. It is seen as never before to depend very much on 
court organization and the best results are observable when a local bench has 
accepted administrative direction. Especially in the field of practice we have 
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had astonishing results, giving encouragement to the hope that the time is 
near when a trial will be concerned only with relevant matters; when courts 
will not permit their process to be employed irresponsibly; when the im- 
practicality of traditional pleading methods will be scrapped. 





The headings we have used are only convenient divisions of one great 
and most involved structure. Progress in any part of this field contributes 
to the advancement of every other part. 

There is room for encouragement. There is ample room as well for dis- 
satisfaction because of the indifference of a very large proportion of the bench 
and bar. The attitude of the public is clearly defined. However defective 
our government be in respect to legislation and administration there is a 
vehement demand that justice be made practical. There is no excuse on the 
ground that a program is lacking. 

And what a reasonable program it is. Give us judges who are free from 
political worries; provide for them an administration which takes account of 
modern modes of living and transacting business, which records data and 
makes plans; give the bar power to muster all its personnel values for its 
obvious duties; create the means for utilizing bar and judicial talent in order 
that traditional waste shall be eliminated through more efficient modes of 
procedure. As matters now stand the bench and bar has its work cut out, it 
may proceed uninterrupted. How long this environment may continue, no 
person can say. How long it may take to establish a norm of satisfactory 
performance we cannot say. It will doubtless be longer than we wish. But 
we have assurance at least that we, in our time, have opportunities for dis- 
tinguished public service by no means excelled in the alleged golden age of 
the profession. 





Learning How to Govern a State 


Speaking of legislative organization, as we have no other way of endeavoring to aid state 
were in the April number, page 164, it should be government. The innovators should be bold 
noted that in Kansas an Interim Legislative enough to say that the council will afford full 
Council has been established. The council will opportunity for interests to be heard, for argu- 
meet at least four times each year and will study ment and deliberation, for legislators to acquire 
the actual needs of the state in the way of legis- some modicum of knowledge and judgment. In 
lation as preparation for the biennial session. other words, for the state to develop a thinking 
The state constitution, presenting one of the organ for law-making, and perhaps one partly 
most absurd of our political theories, permits the _ responsible. 
legislature to remain in session only fifty days. But they could not be expected to suggest 


When one realizes that two thousand bills were that experts in government could be members of 
introduced in the last session, and that the time such a council. That might be fatal. So the 


afforded for deliberation was probably less than council is composed of twenty-five legislators, 








thirty full working days, the futility of a legis- 
lative body so hamstrung is at least partly 
understood. 

As an apology for this sensible arrangement a 
member of the council is quoted as saying that 
the purpose is to “discuss proposed legislation 
without the pressure of the lobbyists.” Ap- 
parently the idea was sold to the members on 
this argument. But a sensibly constituted legis- 
lature need have no fear of lobbyists. A large 
share of the lobbyists are worthy citizens who 


the speaker, the president of the senate and the 
lieutenant governor. The result will be, of 
course, a program of legislation two long years 
hence which will be far better than the state has 
ever had. But the reaction on the part of the 
untaught, inexperienced and highly vocal ma- 
jority to the council’s recommendations is some- 
thing that cannot be forecast. By some such 
timid, half-blind gropings, however, we may in 
God’s own time, learn something about the way 
to govern a state. 














Stare Decisis—A Practical View 


By Proressor BURKE SHARTEL* 


In a decision announced about a year ago the 
supreme court of Montana gave a new interpreta- 
tion to the doctrine of adherence to precedent.’ 
Its decision may easily become a point of de- 
parture for a beneficent change in the effect of 
the doctrine. On the authority of a prior case, 
the Montana court sustained a recovery by a 
shipper for an overcharge by a carrier, but at the 
same time it explicitly declared that the case itself 
was overruled and was not to be followed in the 
future. The court gave its overruling decision 
the same operation as would ordinarily be pro- 
duced by a legislative change in the law. The 
action of the Montana court was upheld on this 
point by the United States supreme court on 
certiorari. Mr. Justice Cardozo, speaking for the 
court said: 

“We have no occasion to consider whether this 
division in time of the effects of a decision is a 
sound or an unsound application of the doctrine 
of stare decisis as known to the common law. 
Sound or unsound, there is involved in it no denial 
of a right protected by the federal constitution .. . 
If this is the common law doctrine of adherence 
to precedent as understood and enforced by the 
courts of Montana, we are not at liberty, for any- 
thing contained in the constitution of the United 
States to thrust upon those courts a different con- 
ception either of the binding force of precedent or 
of the meaning of the judicial process.”” 

As is here indicated, the doctrine of adherence 
to precedent as usually understood is quite dif- 
ferent from the view of the Montana court.* Usu- 
ally the doctrine is closely associated with the 
theory that courts cannot legislate. Courts are 


*Of the University of Michigan School of Law. 

1. Montana Horse Products Co. v. Great Northern Rail- 
way Co., 91 Mont. 194, 7 Pac. (2d) 919 (1932). The 
opinion in this case was referred to and adopted in Sun- 
burst Oil and Refining Co. v. Great Northern Railway Co., 
91 Mont. 216, 7 Pac. (2d) 927 (1932), which was taken 
to = Supreme Court of the United States, (see next 
note). 

2. Great Northern Railway Co. v. Sunburst Co., 287 
U. S. 358, 53 Sup. Ct. 145 (1932). 

3. For a discussion of the doctrine and its scope see 
Moschzisker, “Stare Decisis in Courts of Last Resort,” 37 
Harv. L. Rev. 409 (1924), same article in a collection of 
essays entitled Stare Decisis, 1929; Goodhart, ‘‘Case Law 
in England and America,” 15 Corn. L. Q. 173, and dis- 
senting opinion of Brandeis, J., in Burnet v. Coronado Oil 
and Gas Co., 285 U. S. 393, 52 Sup. Ct. 33 (1932), noted 
in 31 Mich. L. Rev. 121 (1932). 

4. In a recent article Professor Albert Kocourek sug- 
gests that this should be the operation of an overruling 
decision. Kocourek, “Retrospective Decisions and Stare 
Decisis and a Proposal,” 17 A. B. A. J. 180 (1931). He 
criticizes the “declaratory” theory of precedent, which 
logically requires a retrospective operation of an overruling 
decision: 

“This theory is that courts do not make law but only 
apply it—sometimes correctly and sometimes incorrectly. 

he same theory also involves the assumption that the law 
is unchangeable, and that the latest decisions of the highest 
courts are the best evidence of what is the law. But the 
theory strictly applied involves another feature of much 
more importance. The latest declaration of a rule of law 
is not only the best evidence of the law but it has a retro- 
spective operation embracing all anterior states of fact to 
which it applies.”” (p. 180) 

Professor Kocourek further says: 

“Now, if it is true that no parliament or constitution 
has forbidden courts to legislate, at least within the limits 
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supposed to declare the law, not to make it.‘ To 
say that a court can upset an established rule and 
declare a new one for the future is to accept 
rather obvious judicial legislation. But when we 
examine this objection to an overruling decision 
we perceive that it is a shifting sand. The dec- 
laration of a new rule is no more obviously 
“legislative” than is the declaration of the rule 
which it overrules and supplants. There cannot 
be any stronger objection on the ground of ju- 
dicial legislation to the unmaking of judge-made 
law than to its making in the first place. Today 
practically all writers admit that courts do legis- 
late, that the common law is a body of judicial 
legislation. Indeed, courts cannot exercise their 
ordinary judicial functions without legislating to 
the extent of framing rules to fit the cases before 
them, except where appropriate rules are already 
established by prior decision or by statute. Ju- 
dicial legislation does not, it is true, take the wide 
and unrestricted scope of statute-making. The 
court is limited in its law-making function to the 
decision of what is pertinent to the case in hand. 
And the court chooses its principles of decision 
with due regard for the utterances of the legisla- 
ture and of prior cases. One does not avoid the 
difficulty by denying that courts legislate when 
they decide cases, for deciding a case and over- 
ruling a case are of essentially the same character. 
If deciding a case is not law-making, then it is 
hard to see how overruling one is. If overruling 
a case is judicial legislation and if courts have no 
power to legislate then how can a court ever over- 
rule its decisions? All courts do overrule their 
decisions and in this country it is not supposed 





of private law, and, of course, by an applicative process 
which conceals the fact of legislation, it may be asked: 
Why do not the courts at one stroke abolish the declara- 
tory theory? We can not attempt to exploit the answer 
here, but we believe that no court in this generation will 
have the hardihood to do it. To abolish the rule of stare 
decisis would be a much less pretentious program and yet 
no English or American court will announce that program 
either.”” (p. 181) 

He concludes with a proposal for legislation in the vari- 
ous jurisdictions to provide that final decisions of the 
supreme court are to declare “rules of law for future 
applications” but “If the supreme court believes that a 
declaration of a rule of law is unjust, it will de- 
cide the instant case in accordance with the juster rule 
except (a) Where the former rule is a basis of reasonable 
and justifiable reliance,” etc. 

In this proposal Professot Kocourek does not go as far 
as he would like to go because of possible constitutional 
difficulties: 

“The most direct way would be to enact simply the rule 
that ‘new declarations of law by the courts shall have pros- 
pective operations only.’ The simplicity and directness of 
this rule, however, involve the fatal defect that such a 
rule probably would be unconstitutional as legislative in- 
terference with the courts. It will be necessary to pro- 
ceed more cautiously.”” (p. 181). 

The Montana case must be a pleasant surprise to Pro- 
fessor Kocourek; it makes possible through decision what 
he would like to achieve but doubted the possibility of. 
The significance of the Montana decision lies in its frank 
repudiation of the declaratory theory and the opportunity 
it offers for developing a rational treatment of stare decisis. 














AMERICAN 


that courts lack the power to do so.” 
Justice von Moschzisker has said: 

“But if, after thorough examination and deep 
thought, a prior judicial decision seems wrong in 
principle or manifestly out of accord with modern 
conditions of life, it should not be followed as a 
controlling precedent, where departure therefrom 
can be made without unduly affecting contract 
rights or other interests calling for consideration.” 

In other words, it may be frankly admitted that 
the question whether or not a decision is to be 
overruled is a question of expediency, not of 
power. The doctrine of adherence to precedent 
represents at most a presumption in favor of prior 
decisions, not a declared lack of power to upset 
them. 

As a doctrine of convenience, what should be 
the scope of the stare decisis doctrine? Courts 
profess to adhere to precedents as such. They 
are not expected to overrule their previous de- 
cisions except for grave reasons. By contrast the 
legislature is expected to overrule itself, to repeal 
its previous acts whenever it feels that a mistake 
has been made or a change of law is desirable. 
Why is a distinction made between one part of 
the law and another? Why is it necessary to at- 
tach this element of fixity, of irrepealability, to 
law in the decisions and not to law in statutes, 
One answer is—the need for stability and pre- 
dictability in the law. Another answer is that the 
doctrine “expedites the work of the courts by 
preventing the constant reconsideration of settled 
questions.” 

As to the argument for stability, it comes to 
this: people must be able to know the law; they 
must be able to count on past decisions as a guide 
to conduct. This argument is surely valid up to 
a certain point. But an examination of the opera- 
tion of the doctrine in the light of this ground 
shows that the ground does not sustain the doc- 
trine in its broad scope. It does not justify ad- 
herence to precedents as such. It does not re- 
quire that judge-made law remain unchangeable. 
The legislature can properly change statutes or 
decisions for the future. The need for fore- 
knowledge of decision can be likewise met by 
holding that a judicial view when changed shall 
have a future but not a retrospective operation. 
This is the significant aspect of the Montana case. 
The court frankly puts the overruling of a de- 
cision on the same basis as the repeal of a statute, 
and thereby opens a way for a readier overruling 


As Chief 





5. The need for power to overrule mistaken decisions 
is especially pressing in relation to constitutional decisions 
which are beyond the reach of ordinary legislative process. 
See Boudin “The Problem <, Stare Decisis in Our Con- 
stitutional Theory,”’ 8 N. Y. U. L. Q. Rev. 589 (1931). 
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of erroneous decisions. When a court overrules: 
a decision for the future only, as the Montana 
court did, and declares that it will apply a new 
rule to rights and claims arising in the future, all 
justifiable objections to change seem to be met. 
Existing rights are preserved but a correct rule is 
established for the future, a stable rule which can 
be counted on until it is overruled. 

Whether or not courts actually save time by 
the following of precedents is somewhat doubtful. 
Both courts and parties spend a_ tremendous 
amount of time in distinguishing cases from, or 
in reconciling cases with, the precedents. It is a 
real question whether as much time is not spent 
in this way as is saved by adhering to former de- 
cisions. But even granting that time is saved, a 
relaxation of the presumption of correctness of 
prior judical utterances should make little if any 
difference, in the matter of time. The party who 
asserts the unsoundness of a controlling decision 
will still have the burden of convincing the court 
of its prior mistake. Parties will not be encour- 
aged to make a wholesale attack on established 
law. As has been frequently pointed out, there is 
no great difference in the predictability of decision 
in the civil law countries which profess to ignore 
precedents but actually do follow established lines 
of decision, and in Anglo-American jurisdictions 
which actually profess to follow precedents but 
spend a great deal more time in astutely dis- 
tinguishing them. The vast majority of cases 
which have been carefully considered will be 
deemed correctly decided when they are re-ex- 
amined; it is only the rare situation in which a 
precedent will be overruled. In this connection it 
must be noted too that the doctrine as laid down 
in the Montana case gives no advantage to the 
party who succeeds in having an earlier case 
overruled. The decision cuts both ways. The 
plaintiff shipper who sought to recover an over- 
charge for freight was allowed to recover in spite 
of the fact that the defendant carrier obtained 
from the court an acknowledgment that its prior 
decision allowing shippers to recover in such 
situations was erroneous. The court held the de- 
fendant liable although it declared it would not 
recognize similar claims for over-charges in future 
cases. Limited in this way an erroneous doctrine 
can be overruled, without putting a premium on 
attacking settled rules of law. But the relaxation 
of the doctrine of stare decisis itself offers to the 
progressive court a chance to keep its case-law 
up to date; it makes a strong appeal to common 
sense. 


If we demand that our courts do things, we must give them 


power to do things—we must set them free to do things. 


we must not make the substantive law nugatory by loading the 


courts with procedural requirements. 


We must cease to prescribe 


the details of procedure by legislation.—Roscoe Pound. 











California State Bar’s Election Plan 


Legislature Enthusiastically Approves Constitutional Amendment Intended 
to Permit Los Angeles County to Solve Choice of Judges Problem 


The California State Bar last year gave a 
very emphatic approval to the proposal that 
efforts should be made for improvement in the 
mode of judicial selection. The State Bar gov- 
ernors thereupon created a committee which 
studied all plans and decided to ask the legis- 
lature to approve a resolution which would per- 
mit the people of the state to vote on a con- 
stitutional amendment. The plan chosen, and 
approved by the governors, was to be made 
applicable only to counties having more than 
200,000 population. It provided for nomination 
of judges in such counties (providing their voters 
should accept the plan at an election to be held 
subsequent to adoption of the constitutional 
amendment), by a board comprising the chief 
justice of the state, the presiding justice of the 
local court of appeal and the local senator. Not 
less than two, nor more than three names are 
to be submitted by this board, and the governor 
is limited in his choice to the list so made. 
Appointments are to be for a full term of four 
years, so as to afford a fair trial of the appointee, 
whose name will then be submitted on the ballot, 
but with no competing names. If the incumbent 
receives a vote of approval he will serve for an 
additional term. 

Naturally this resolution created prolonged dis- 
cussion, the result of which was that the scheme 
was altered so that it would be applicable only 
to Los Angeles County, with its population of 
more than 1,500,000. 

This means that the Los Angeles legislators 
were for the measure and the legislators from 
the larger counties on San Francisco Bay were 
willing that they should make the experiment. 
The resolution received overwhelming approval in 
the house and a unanimous vote in the senate. 

Action so taken constitutes something concrete 
in the vital field of judicial selection, now agi- 
tating bar and public in a number of states. It 
illustrates what this Journal has so often said, 
that there are many ways of fixing responsibility 
for judicial nominations and appointments so 
as to recover the popular control of the bench 
which has disappeared in metropolitan centers. 
It also represents a first attempt to apply a rem- 


edy where it is most needed, in the largest city, 
rather than throughout an entire great state 
where there are the widest variations in condi- 
tions. 

The committee in charge of this matter had 
a most difficult job in agreeing upon the makeup 
of the nominating board. It is obvious that 
there are numerous possibilities, all with merit. 
Such a nominating board is of course the prime 
factor in the equation. It is an easy matter to 
select officials who would do a faithful and in- 
telligent job of nominating. The more difficult 
part, probably, is to so constitute the board that 
it will receive the maximum of public confidence. 

The matter of tenure is no less important than 
the mode of appointment. The one chosen is 
the one first proposed by the late Albert Kales, 
director of the Judicature Society from its be- 
ginning until the time of his death in 1923, and 
chief draftsman of its judicature acts. It was 
endorsed by the Commonwealth Club of Cali- 
fornia and the Louisiana State Bar Association 
and has been embodied in the proposed consti- 
tution for Georgia. The plan reserves to the 
voters the one function which, in large centers, 
they may be expected to perform successfully. 
It guarantees long tenure and freedom from po- 
litical tension for all worthy judges. It is a 
measure of justice always denied to judges under 
the traditional system of popular election. 

There are reasons for believirig that the voters 
of California will permit Los Angeles County 
to experiment under this plan. And it appears 
highly probable that the people of Los Angeles 
County will choose to try it if given a chance 
to vote. With fifty short term superior court 
judges the office racketeers (commonly miscalled 
politicians) have had full sway. While the bench 
has worthy judges it also has some much below 
the accepted standard. The voters generally ap- 
pear to have given up the unequal game, for only 
forty percent of them vote for judges. It is 
suggested that when the rules of the game make 
intelligent voting impossible, as it has been there, 
then a voters’ strike is the proper way for ex- 
pressing dissatisfaction. 


If we put aside our prejudices and give this matter impartial 
consideration we can hardly escape the conviction that a system 
providing for appointment of judges for long terms should be 
adopted in North Dakota.—F. J. Traynor, President North Dakota 


State Bar Association. 











Appointment of Judges Recommended 


Cleveland Bar Association, Dissatisfied with Politics in Judicial Selection, 
Receives Plan Believed Superior to Federal System 


One of the most signficant of numerous signifi- 
cant trends in the legal profession is the develop- 
ment of sentiment in the larger cities for a more 
expert and responsible mode of selecting judges. 
Not less remarkable is the fact that the lead is 
being taken by the strong bar associations in 
Cleveland and Los Angeles, the two places where 
the organized bar has worked hardest to guide 
voters in judicial elections. 

In Cleveland a committee of the Bar Associa- 
tion has formulated an interesting plan in a 
report which makes seven columns in the Daily 
Legal News and Recorder for April 17, 1933. 
It has built on a previous report in 1927 which 
recommended that the people elect the chief 
justice and the governor appoint the justices 
with consent of the senate; that the chief justice 
appoint the justices of appellate courts with the 
consent of his associates; that all trial judges 
be appointed by the chief justice with the con- 
sent of a majority of the appellate court justices 
for the district; terms to be for six or eight 
years. 

The revised plan provides for appointment of 
all judges by the governor with the consent of 
the senate; tenure is to be for six years when 
each incumbent’s name will be submitted to the 
voters; without competition. This is the federal 
plan with the addition of the plan recommended 
by the Commonwealth Club of California and 
the Louisiana State Bar and written into the 
proposed Georgia constitution. 

One other feature is added, that of requiring 
the governor, before appointing, to receive from 
an advisory judiciary committee not more than 
five nominations for each place. The governor 
is not limited to the recommendations of the 
council but would be expected to receive great 
assistance and be enabled to escape political pres- 
sure. The council is to be composed of the 
chief justice, one appellate court judge, one 
judge each in common pleas, probate and other 
courts of record, and three practicing lawyers. 

The report embodies the draft of the plan 
in legislative form. It contains an extraordinar- 
ily strong discussion of the whole problem of 
choosing judges. The arguments advanced and 
facts asserted particularly oppose the prevalent 
idea that non-partisan ballots and separate elec- 
tions may enable the people of a large city to 
select their judges wisely. To succeed by some 
ingenious plan in ousting the professional office- 
mongers would only increase the element of 
chance. This chance element inspires a horde 


1See this Journal, vol. X, no. VI. 


of ambitious lawyers to elbow their way to the 
primaries and it discourages effectually the kind 
of lawyer who is needed for judicial office and 
who might be drafted under different cir- 
cumstances. 

In the committee report of 1927 it was stated: 

“The administration of justice is at best a 
difficult and delicate matter and any system 
that is known to be deficient should be readily 
discarded. Both the partisan system and the 
non-partisan ballot have been tried and found 
wanting. If there is any other that is better 
than these, or that gives promise of better 
results, it should be adopted. The defects and 
dangers of the non-partisan system and espe- 
cially of the right to nominate judicial candi- 
dates by petition, have been so fully demon- 
strated in Ohio in recent years as to make it 
unnecessary to submit arguments to a body 
of lawyers on the necessity for a change.” 

In the present report the committee say: 

“The time now is favorable for work to be 
done in advancing public opinion for the ap- 
pointment of the judiciary. Almost all news- 
papers now advocate an appointed judiciary 
and the chief justice of the supreme court of 
Ohio, Carl V. Weygandt, at a meeting of the 
Cleveland Bar Association in December, 1932, 
presented the thought that the time was at 
hand when the judiciary should be appointed.” 

The Ohio State Bar Association, as told in the 
April number of this Journal, page 184, has re- 
ceived, but not yet acted upon a committee re- 
port which recommends appointment of judges 
by the governor from a list of eligibles made 
up by a commission to be created by the senate. 

It is now obvious that there are many ways 
of selecting judges different from the few al- 
ready utilized. In states where there has been 
a high average in the executive office there is a 
disposition to follow the federal plan. But con- 
firmation by the senate, or any other body, re- 
sults in a great deal of political scheming and 
bargaining, which does not come to the surface. 
It would seem to be far better to let the body 
which is to have a qualifying power upon the 
executive’s choice act first, by recommending 
eligibles, and limiting the governor to a choice 
from three, four or five names on the list. 

This limitation of the governor’s power natur- 
aily appeals in many states where the highest 
office has been strongly political and irrespon- 
sible. It also permits of the principle of bar 
participation if places for lawyers are made on 
the body which declares eligibility. 

The plan for permitting the electorate to pass 
upon the length of tenure makes a growing ap- 
peal to interested students of the subject. 
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Rufus Choate on Judicial Tenure 


(Delivered in the Constitutional Convention of 1853.) 


It is not my purpose to enter at large on the 
discussion of this important subject. That dis- 
cussion is exhausted; and if it is not, your pa- 
tience is; and if not quite so, you have arrived, 
I apprehend, each to his own conclusion. But as 
I had the honor to serve on the committee to 
whom the department of the judiciary was re- 
ferred, I desire to be indulged in the statement 
of my opinions, abstaining from any attempt 
elaborately to enforce them. 

I feel no apprehension that this body is about 
to recommend an election of judges by the peo- 
ple. All appearances; the votes taken; the views 
disclosed in debate; the demonstrations of im- 
portant men here indicate the contrary. I do 
not mean to say that such a proposition has not 
been strenuously pressed, and in good faith; yet, 
for reasons which I will not consume my pre- 
scribed hour in detailing, there is no danger of 
it. Whether members are ready for such a thing 
or not, they avow, themselves, that they do not 
think the people are ready. 

What I most fear is, that the deliberation may 
end in limiting the tenure of judicial office to a 
term of years, seven or ten; that in the result 
we shall hear it urged, “as we are good enough 
not to stand out for an election by the people, 
you ought to be capable of an equal magnani- 
mity, and not to stand out for the present term 
of good behavior”; and thus we shall be forced 
into a compromise in favor of periodical and fre- 
quent appointment—which shall please everybody 
a little. 

I have the honor to submit to the convention 
that neither change is needed. Both of them, if 
experience may in the least degree be relied on, 
are fraught with evils unnumbered. To hazard 
either would be, not to realize the boast that we 
found the capitol, in this behalf, brick, and left 
it marble; but contrariwise, to change its marble 
to brick. 

Sir, in this inquiry what mode of judicial ap- 
pointment, and what tenure of judicial office, 
you will recommend to the people, I think that 
there is but one safe or sensible mode of pro- 
ceeding, and that is to ascertain what mode of 
appointment, and what length and condition of 
’ tenure, will be most certain, in the long run, 
guiding ourselves by the lights of all the experi- 
ence, and all the observation to which we can 
resort, to bring and keep the best judge upon the 
bench—the best judge for the ends of his great 
office. There is no other test. That an election 
by the people, once a year, or an appointment by 
the governor once a year, or once in five, or 
seven, or ten years, will operate to give an ambi- 
tious young lawyer (I refer to no one in this 
body) a better chance to be made a judge—as 
the wheel turns round—is no recommendation, 
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and is nothing to the purpose. That this con- 
sideration has changed, or framed, the constitu- 
tions of some of the states whose example has 
been pressed on us, I have no doubt. Let it 
have no weight here. We, at least, hold that 
offices, and most of all the judicial office, are not 
made for incumbents or candidates, but for the 
people; to establish justice; to guarantee secur- 
ity among them. Let us constitute the office in 
reference to its ends. 

I go for that system, if I can find it or help 
find it, which gives me the highest degree of 
assurance, taking man as he is, at his strongest 
and at his weakest, and in the average of the 
lot of humanity, that there shall be the best 
judge on every bench of justice in the common- 
wealth, through its successive generations. That 
we may safely adopt such a system; that is to 
say, that we may do so and yet not abridge or 
impair or endanger our popular polity in the 
least particular; that we may secure the best 
possible judge, and yet retain, aye, help to per- 
petuate and keep in health, the utmost affluence 
of liberty with which civil life can be main- 
tained, I will attempt to show hereafter. For the 
present, I ask, how shall we get and keep the 
best judge for the work of the judge? 

Who Is That Best Judge 

Well, sir, before I can go to that inquiry, I 
must pause at the outset, and, inverting a little 
what has been the order of investigation here, 
ask first, who and what is such a judge; who is 
that best judge? what is he? how shall we know 
him? On this point it is impossible that there 
should be the slightest difference of opinion 
among us. On some things we differ. Some of 
you are dissatisfied with this decision or with 
that. Some of you take exception to this judge 
or to that. Some of you, more loftily, hold that 
one way of appointing to the office, or one way 
of limiting the tenure, is a little more or less 
monarchial, or a little more or less democratic 
than another—and so we differ; but I do not be- 
lieve there is a single member of the convention 
who will not agree with me in the description I 
am about to give of the good judge; who will 
not agree with me that the system which is sur- 
est is to put and to keep him on the bench is the 
true system for Massachusetts. 

In the first place, he should be profoundly 
learned in all the learning of the law, and he must 
know how to use that learning. Will any one stand 
up here to deny this? In this day, boastful, glori- 
ous for its advancing popular, professional, sci- 
entific, and all education, will any one disgrace 
himself by doubting the necessity of deep and 
continued studies, and various and thorough at- 
tainments, to the bench? He is to know, not 
merely the law which you make, and the legisla- 
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ture makes, not constitutional and statute law 
alone, but that other ampler, that boundless jur- 
isprudence, the common law, which the succes- 
sive generations of the State have silently built 
up; that old code of freedom which we brought 
with us in the Mayflower and Arabella, but which 
in the progress of centuries we have ameliorated 
and enriched, and adapted wisely to the necessi- 
ties of a busy, prosperous, and wealthy com- 
munity—that he must know. And where to find 
it? In volumes which you must count by hun- 
dreds, by thousands; filling libraries; exacting 
long labors—the labors of a lifetime, abstracted 
from business, from politics; but assisted by 
taking part in an active judicial administration; 
such labors as produced the wisdom and won 
the fame of Parsons and Marshall, and Kent and 
Story, and Holt and Mansfield. If your system 
of appointment and tenure does not present a 
motive, a help for such labors and such learning; 
if it discourages, if it disparages them, in so 
far it is a failure. 

In the next place, he must be a man, not merely 
upright, not merely honest and well-intentioned,— 
this of course,— but a man who will not respect 
persons in judgment. And does not every one here 
agree to this also? Dismissing, for a moment, all 
theories about the mode of appointing him, or the 
time for which he shall hold office, sure I am, we 
all demand, that as far as human virtue, assisted 
by the best contrivances of human wisdom, can 
attain to it, he shall not respect persons in judg- 
ment. He shall know nothing about the parties, 
everything about the case. He shall do every- 
thing for justice; nothing for himself; nothing 
for his friend; nothing for his patron; nothing 
for his sovereign. If on one side is the execu- 
tive power and the legislature and the people,— 
sources of his honors, the givers of his daily 
bread,—and on the other an individual nameless 
and odious, his eye is to see neither, great nor 
small; attending only to the “trepidations of the 
balance.” If a law is passed by a unanimous leg- 
islature, clamored for by the general voice of the 
public, and a cause is before him on it, in which 
the whole community is on one side, and an in- 
dividual nameless or odious on the other, and he 
believes it to be against the Constitution, he 
must so declare it—or there is no judge. If 
Athens comes there to demand that the cup of 
hemlock be put to the lips of the wisest of men; 
and he believes that he has not corrupted the 
youth, nor omitted to worship the gods of the 
city nor introduced new divinities of his own, he 
must deliver him although the thunder light on 
the unterrified brow. 

This, sir, expresses, by very general illustra- 
tion, what I mean when I say I would have him 
no respecter of persons in judgment. How we 
are to find, and to keep such a one; by what 
motives; by what helps; whether by popular 
and frequent election, or by executive designa- 
tion, and permanence dependent on good con- 
duct in office alone—we are hereafter to inquire; 





but that we must have him,—that his price is 
above rubies,—that he is necessary, if justice, if 
security, if right are necessary for man,—all of 
you, from the East or West, are, I am sure, 
unanimous. 

And, finally, he must possess the perfect confi- 
dence of the community, that he bear not the 
sword in vain. To be honest, to be no respecter 
of persons, is not yet enough. He must be be- 
lieved such. I should be glad so far to indulge 
an old-fashioned and cherished professional sen- 
timent as to say that I would have something of 
venerable and illustrious attach to his character 
and function, in the judgment and feelings of 
the Commonwealth. But if this should be thought 
a little above, or behind the time, I do not fear 
that I subject myself to the ridicule of any one, 
when I claim that he be a man towards whom 
the love and trust and affectionate admiration of 
the people should flow; not a man perching for 
a winter and summer in our court houses, and 
then gone forever; but one to whose benevolent 
face, and bland and dignified manners, and firm 
administration of the whole learning of the law 
we become accustomed; whom our eyes anxiously, 
not in vain, explore when we enter the temple of 
justice; towards whom our attachment and trust 
grow even with the growth of his own eminent 
reputation. I would have him one who might 
look back from the venerable last years of 
Mansfield, or Marshall, and recall such testi- 
monies as these to the great and good judge: 

“The young men saw me, and hid themselves; 
and the aged arose and stood up. 

“The princes refrained talking, and laid their 
hand upon their mouth. 

“When the ear heard me, then it blessed me, 
and when the eye saw me, it gave witness to me. 

“Because I delivered the poor that cried, and 
the fatherless, and him that had none to help 
him. 

“The blessing of him that was ready to perish 
came upon me, and I caused the widow's heart 
to sing for joy. 

“IT put on righteousness and it clothed me. 
My judgment was as a robe and a diadem. I 
was eyes to the blind, and feet was I to the 
lame. 

“I was a father to the poor, and the cause 
which I knew not, I searched out. 

“And I brake the jaws of the wicked, and 
plucked the spoil out of his teeth.” 

Give to the community such a judge, and I 
care little who makes the rest of the constitu- 
tion, or what party administers it. It will be a 
free government, I know. Let us repose, secure, 
under the shade of a learned, impartial, and 
trusted magistracy, and we need no more. 

Objections to Every System 

And now, what system of promotion to office 
and what tenure of office is surest to produce 
such a judge? Is it executive appointment dur- 
ing good behavior, with liability, however, to be 
impeached for good cause, and to be removed by 
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address of the legislature? Or is it election by 
the people, or appointment by the executive for 
a limited term ot years? 

To every system there are objections. To 
every system there are sound, or there are spe- 
cious objections; objections of theory; objec- 
tions of tact. Any man’s ability is equal to find- 
ing, and exaggerating them. What is demanded 
ot us is to compare the good and evil of the 
different systems, and select the best. Compare 
them by the test which I have proposed. See 
which will most certainly give you the judge you 
need, and adopt that. It may be caviled at; 
even as freedom, as religion, as wholesome re- 
straint, as liberty of speech, as the institution and 
the rights of property, may be caviled at; but in 
its fruits, in its product, judged by a long suc- 
cession of seasons, is its justification and its 
glory. 

Applying then, sir, this test, I think the exist- 
ing system is, out of all comparison, the best 
one. At the hazard of repeating and weakening 
the views presented yesterday in the impressive 
and admirable address of my friend for Man- 
chester (Mr. Dana), and in the instructive and 
abie arguments ot the two gentlemen (Mr. 
Greenleat and Mr. Parker), whose established 
professional reputations give to them such just 
weight with you, I beg to submit, briefly, why 
I think so. 

In the first place, then, it seems to me most 
clear that the weight of sound general opinion 
and of the evidence of a trustworthy experience 
vastly preponderates in favor of it. How the 
system of popular elections, or of short terms, 
is actually working now in any one of the States 
which have recently introduced it; how, still 
more, it is likely to work there after the in- 
fluences of the earlier system, the judges which 
it bred, the habits which it formed, the bars 
which it trained, have passed away, there is no 
proof before this Convention deserving one mo- 
ment’s notice. We do not know what is the 
predominant conviction on this subject, today, of 
those fittest to judge, in any one State. We do 
now know that they cannot yet possibly pronounce 
on the matter, however close or sagacious their 
observation. What they have not yet seen, they 
cannot yet tell. Certainly the result of all that 
I have been able to gather is a general and 
strong opinion against the new system; and in 
favor of a return, if to return were possible, to 
that which we are yet proud and privileged to 
call our own. But the evidence is too loose for 
the slightest consideration. My friend for Man- 
chester read letters yesterday from persons of 
high character, as he assured us, in New York, 
deploring the working of her new system; and I 
have no doubt that the witnesses are respectable, 
and the opinions perfectly sound. But other 
gentlemen guess that very different letters might 
be obtained, by applying to the right quarters; 
and the gentleman from New Bedford (Mr. 
French) is quite confident that the people of 





that great State—the two or three millions— 
are in favor of the change, because one, if not 
two, or even three individuals have personally 
told him so. And, therefore, I say, we have not 
here now so much evidence ot the practical 
working of their recent systems anywhere, even 
as far as it has gone, that any honest lawyer 
would advise his client to risk’ a hundred dol- 
lars on it. 

But, on the other hand, are there not most 
weighty opinions; is there not the testimony of 
the widest, and longest, and most satisfactory 
experience, that executive appointment for good 
behavior yields the best judge? 


Foundation of British Liberty 


What is British opinion and British experience 
to the point? On the question what tenure of 
office promises the best judge, that opinion and 
that experience may well be adverted to. 
Whether a particular mode, or a particular ten- 
ure, is consonant to the republican polity of gov- 
ernment, we must settle tor ourselves: That is 
another question. Monarchical and aristocratical 
principles we will not go for to England or else- 
where, nor buy even iearning, impartiality, and 
titles to trust, at the cost of an anti-republican 
system. But to know how it practically oper- 
ates to have the judge dependent on the power 
that appoints him; dependent for his continuance 
in office; dependent for his restoration to it; de- 
pendent on anything or on anybody but his own 
official good behavior, and that general responsi- 
bility to the legislature and public opinion, “that 
spirit of observation and censure which modifies 
and controls the whole government”—we may 
very well consult British or any other experience. 
The establishment of the tenure of good be- 
havior was a triumph of liberty. It was a tri- 
umph of popular liberty against the crown. Be- 
fore the Revolution of 1688, or certainly during 
the worst years of the Stuart dynasty, the judge 
held office at the pleasure of the king who ap- 
pointed him. What was the consequence? He 
was the tool of the hand that made and unmade 
him. Scroggs and Jeffreys were but representa- 
tives and exemplifications of a system. A whole 
bench sometimes was packed for the enforcement 
of some new and more flagrant royal usurpation. 
Outraged and in mourning by judicial subser- 
viency and judicial murder, England discerned 
at the Revolution that her liberty was incom- 
pletely recovered and imperfectly guarded, unless 
she had judges by whom the boast that an En- 
glishman’s house is his castle should be elevated 
from a phrase to a fact; from an abstract right 
to a secure enjoyment, so that, although that 
house were “a cottage with a thatched roof which 
all the winds might enter, the king could not.” 
To that end the act of settlement made the ten- 
ure of good behavior a part of the British Con- 
stitution; and a later amendment kept the judi- 
cial commission alive, as my friend for Man- 
chester yesterday reminded us, notwithstanding 
the demise of the sovereign, and perfected the 
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system. Sir, the origin of the tenure of good 
behavior—marking thus an epoch in the progress 
of liberty; a victory, so to say, of individuality, 
of private right, of the household hearth of the 
cottager, of the “swink’d hedger,” over the crown 
—and still more, its practical workings in the 
judicial character and function, may well en- 
title to thoughtful treatment. Compare the 
series of British judges since 1688 with that 
before, and draw your own conclusions. Not that 
all this improvement, in impartiality, in charac- 
ter, in titles to confidence and affection is due 
to the change of tenure; but the soundest his- 
torians of that constitution recognize that that is 
one element of transcendent importance. With 
its introduction she began to have a govern- 
ment of laws and not of men. 

I come to other testimony, other opinions—the 
lights of a different experience. There is a cer- 
tain transaction and document called the Federal 
Constitution. Consult that. In 1787 that con- 
vention,—assisted by the thoughts and discus- 
sions of the five years of peace preceding it, 
upon the subject ot national government,—to be 
constructed on the republican form of polity— 
into which were gathered all, or almost all, of 
our great men, in our age of greatness; men of 
deep studies, ripe wisdom, illustrious reputation, 
a high spirit of liberty; that convention, upon a 
careiul survey of the institutions of the States 
of America, and of those of other countries, and 
times past and present; upon, I think we cannot 
doubt, a protound appreciation of the true func- 
tions of a judicial aepartment; of the qualities 
Ol a good juage; of the best system of appoint- 
ment and tenure to obtain them—of the true 
nature of republican government—and how far, 
consistently with all its characteristic principles 
and aims, the people may well determine to ap- 
point to otnce indirectly, rather than directly, 
and for good behavior, rather than for a limited 
term, when the great ends of the stability of jus- 
tice, and the security of private right prescribe 
it—incorporated into the great organic law of 
the Union the principle that judges shall be ap- 
pointed by the executive power, to hold their 
ottice during good behavior. 

The gentieman from Lowell (Mr. Butler) last 
evening observed, referring, I believe, to the 
time when our Constitution was adopted, that it 
was long before the age of the steamboat and 
railroad and magnetic telegraph. It it true; 
but do we know better than they knew, the na- 
ture of man; the nature of the judicial man; 
what he ought to be to discharge his specific 
functions aright; how motives, motives of am- 
bition, of fear, of true fame, of high principle, 
affect him; whether dependence on another power 
is favorable to independence of the wishes and 
the will of that other power? Do we know more 
of republican government and true liberty, and 
the reconciliations of personal security under 
due course of law with the loftiest spirit of free- 





dom, than they? Has the advancement of this 
kind of knowledge quite kept pace with that of 
the science of the material world? 

I wish, sir, the time of the convention would 
allow me to read entire that paper of “The Fed- 
eralist,” the seventy-eighth 1 believe, in which 
the principle of the independence of the judi- 
ciary is vindicated, and executive appointment, 
during good behavior, as the means ot attaining 
such independence, is vindicated also. But read 
it for yourselves. Hear Hamilton, and Madison, 
and Jay; for we know from all sources that on 
this subject that paper expressed the opinions oi 
all—on the independence of the judiciary, and 
the means of securing it,—a vast subject ade- 
quately illustrated by the highest human intelli- 
gence, and learning and purity of principle and 
of public life. 


The Supreme Power of the Judiciary 


Sir, it is quite a striking reminiscence, that this 
very paper of “The Federalist,” which thus 
maintains the independence of the judiciary, is 
among the earliest, perhaps the earliest, enuncia- 
tion and vindication, in this country, of that 
great truth, that in the American politics, the 
written constitution—which is the record of the 
popular will—is above the law which is the 
will of the legislature merely; that if the two 
are in conflict, the law must yield and the con- 
stitution must rule; and that to determine 
whether such a conflict exists, and if so, to pro- 
nounce the law invalid is, from the nature of the 
judicial office, the plain duty of the judge. In 
that paper this fundamental proposition of our 
system was first presented, or first elaborately 
presented, to the American mind; its solidity and 
its value were established by unanswerable rea- 
soning; and the conclusion that a bench, which 
was charged with a trust so vast and so delicate, 
should be as independent as the lot of humanity 
would admit—of the legislature, of the execu- 
tive, of the temporary popular majority, whose 
will it might be required thus to subject to the 
higher will of the constitution, was deduced by a 
moral demonstration. Beware, sir, lest truths so 
indissolubly connected—presented together, at 
first,—adopted together—should die together. 
Consider whether, when the judge ceases to be 
independent, the constitution will not cease to 
be supreme. If the constitution does not main- 
tain the judge against the legislature and the ex- 
ecutive, will the judge maintain the constitution 
against the legislature and the executive? 

What the working of this principle in the na- 
tional government has been, practically, there 
is no need to remind you. Recall the series of 
names, the dead and living, who have illustrated 
that bench; advert to the prolonged terms of 
service of which the country has had the enjoy- 
ment; trace the growth of the national jurispru- 
dence; compare it with any other production of 
American mind or liberty; then trace the prog- 
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ress and tendencies of political opinions, and say 
if it has not given us stability and security, and 
yet lett our liberties unabridged. 

I find a third argument tor the principle of 
executive appointment during good behavior, in 
this: that it 1s the existing system of Massachu- 
setts, and it has operated with admirable success. 
It is not that it exists; it is that it works well. 
Does it not? Sir, is it for me, or any man, 
any member of the profession of the law most 
of all, to rise here, and now, and because our 
feelings may have sometimes been ruffled or 
wounded by a passage with the bench; because 
we have been dissatistied by a ruling or a verdict; 
because our own over-wrought brain may have 
caused us, in some moment, to become forget- 
ful of ourselves; or because a judge may have 
misunderstood us, and done us an unintentional 
injury—is it for us to disclaim the praise, so 
gratetul, so just, which the two eminent gentle- 
men, one of them formerly of New Hampshire 
(Mr. Parker), one of them formerly of Maine 
(Mr. Greenleaf), speaking without the partiality 
of native sons, and from observations made by 
them from a point of view outside of us, and 
distant from us—have bestowed on our bench 
and our law? Theirs are lips from which even 
flattery were sweet; but when they concur in 
reminding you with what respect the decisions 
of this court are consulted by other courts of 
learning and character; how far their reputation 
has extended; how familiar is the profession of 
law with the great names of our judicial history; 
how important a contribution to American juris- 
prudence, and even to the general products of 
American thought, our local code composes—do 
we not believe that they utter their personal con- 
victions, and that the high compliment is as de- 
served as it is pleasing? 

If it has worked well, it is good. Do men 
gather grapes of thorns, or figs of thistles? If 
it has continued to us a long succession of men, 
deeply learned, wholly impartial, deserving, and 
clothed with the trust, love, and affectionate ad- 
miration of all parties of the community, does it 
not afford a reasonable ground of inference that 
there is something in such a mode of appoint- 
ment, and in such a tenure, intrinsically, philoso- 
phically adapted to insure such a result? 

Some criticism has been made on the practical 
administration of our law, which deserves a pass- 
ing notice. It requires the less because it has 
already been replied to. 

The gentleman from New Bedford (Mr. 
French) told a story of some one, as I understood 
him, who was about to lose, or had lost, or dared 
not sue, a note of a hundred dollars, because it 
would cost him one hundred and fifty dollars to 
collect it. A very sensible explanation was sug- 
gested by the gentleman from Cambridge (Mr. 
Parker) just now; and I will venture to advise 
the gentleman from New Bedford in addition, 
the very first time he sees his friend, to recom- 
mend to him to change his lawyer as quick as he 
possibly can. As a reason for a change of the 


Constitution, and the tenure of the judicial office, 
it seems to me not particularly cogent. 

‘lhe same gentleman remembers that your su- 
preme court decided that the tugitive-siave law 
is constitutiona!; and what makes it the more 
provoking is, he knows the decision was wrong. 
Well, sir, so said the gentleman trom Manchester 
(Mr. Dana). His sentiments concerning that 
Jaw and its kindred topics do not differ, 1 sup- 
pose, greatly trom those of the member trom 
New Bedtord; but what did he add? “I thank 
God,” he said, “that I have the consolation of 
knowing the decision was made by men as im- 
partial as the lot of humanity wouid admit; and 
that if judges were elected by the people of 
Massachusetts it would hold out no hope of a 
different decision.” He sees in this, thereiore, no 
cause for altering our judicial system on any 
view of the decision; and I believe—though [| 
have never heard him say or suggest such a 
thing—that my friend’s learning and seif-distrust 
—that “that learned and modest ignorance” 
which Gibbon recognizes as the last and ripest 
result of the profound knowledge of a large mind 
—will lead him to agree with me, that it is 
barely possible, considering how strongly that 
law excites the feelings, and thus tends to disturb 
the judgment, considering the vast weight of 
judicial opinion, and of the opinions of public 
persons in its favor; recalling the first law on 
the subject, and the decision in Prigg and Penn- 
sylvania—and who gave the opinion of that 
Court in that case—that it is just barely pos- 
sible that the gentleman from New Bedford does 
not certainly know that the decision was wrong. 
That he thinks it so, and would lay his life down 
upon it, the energy and the sentiments of his 
speech sufficiently indicate. My difficulty, like 
my friend’s for Manchester, is to gather out 
of all this indignation the least particle of cause 
for a change of the judicial tenure. 

The gentleman from Lowell (Mr. Butler) ani- 
madverted somewhat, last evening, on the delays 
attending the publication of the reports of de- 
cisions. I had made some inquiry concerning 
the facts; but have been completely anticipated 
in all I would have said by the gentleman from 
Cambridge (Mr. Parker). To me his explana- 
tion seems perfectly satisfactory; and in no 
view of such a question would the good sense 
of the gentleman from Lowell, I think, deem it 
a reason for so vast an innovation as this, on 
the existing and ancient system. 

To another portion of that learned gentleman’s 
speech, I have a word to say, in all frankness 
and all candor. Placing his hand on his heart, 
he appealed, with great emphasis of manner, to 
the honor of the bar, as represented in this 
convention, whether we had not heard complaints 
of particular acts of some of our judges? Sir, 
that appeal is entitled to a frank and honorable 
response. I have known and loved many; many 
men; many women—of the living and the dead— 
of the purest and noblest of earth or skies— 
but I never knew one—I never heard of one—if 
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conspicuous enough to attract a considerable ob- 
servation, whom the breath of calumny, or of 
sarcasm, always wholly spared. Did the learned 
gentleman ever know one? “Be thou as chaste 
as ice, as pure as snow, thou shalt not escape 
calumny.” 

And does he expect that in a profession like 
ours; overtasked; disappointed in the results of 
causes; eager for victory, mortified by unex- 
pected defeat; misunderstanding or failing to ap- 
preciate the evidence; the court sometimes itself 
jaded and mistaken—that we shall not often 
hear, and often say, hasty and harsh things of a 
judge? I have heard such of every judge I ever 
saw—however revered in. his general character. 
Did Mansfield escape? Did Marshall? Did 
Parsons? Did Story? What dces it come to 
as an argument against the particular judge; 
still more as an argument against a judicial sys- 
tem? Are we to go on altering the mode of ap- 
pointment, and the tenure, till you get a corps of 
judges, against no one of which no one ever 
hears anybody say anything? 

But, sir, I am to answer the learned gentle- 
man’s appeal a little farther; and I say upon my 
honor that I believe it the general opinion of 
the bar today, its general opinion ever since I 
entered the profession, that our system of ap- 
pointment and tenure has operated perfectly 
well; that the benches and courts have been, and 
are learned, impartial, entitled to trust; and that 
there is not one member of either who, taking 
his judicial character and life as a whole is not 
eminently, or adequately, qualified for his place. 

Turn, now, from the existing system to the sub- 
stitute which is offered; and see, if you can, how 
that will work. 

It is not enough to take little objections to 
that svstem, in its general working so satisfac- 
tory. He who would change it is bound to show 
that what he proposes in place of it will do bet- 
ter. To this, I say, it is all a sheer conjectural 
speculation, yet we see and know enough to 
warrant the most gloomy apprehensions. 

Consider first, for a moment, the motion im- 
mediately pending; which proposes the election 
of judges by the people. I said in the outset. I 
have no fear of your sustaining it; but for the 
development of a full view of the general sub- 
ject it will justify some attention. 

Do We Fear to Trust the People? 

Gentlemen begin by asking if we are afraid to 
trust the people. Well, sir, that is a very cun- 
ning auestion: very cunning indeed. If vou an- 
swer, Yes—that you are afraid to trust the peo- 
ple—then they cry out, He blasphemeth. If 
you answer, No.—that you are not afraid to 
trust them.—then they reply, Why not permit 
them to choose their judges? 

Sir. this dilemma creates no difficulty. I might 
evade it by saving that however readv and how- 
ever habituated to trust the people, it does not 
follow that we should desert a system which has 
succeeded eminently, to see if another will not 


succeeed as well. If the indirect appointment by 
the people; appointment through the governor 
whom they choose, had supplied a succession of 
excellent judges, why should I trouble them with 
the direct appointment—however well they might 
conduct it—which they have not solicited; which 
they have not expected; about which you dared 
not open your mouths during the discussion con- 
cerning the call of a convention; in regard to 
which you gave them—it is more correct to say 
—every reason to believe you should make no 
change whatever? Get a convention by a pledge 
to the people not to make judges elective—and 
then tell us we shall make them elective, on pain 
of being denounced afraid to trust the people! 
Will such flattery be accepted in atonement for 
such deception? 

But I prefer meeting this dilemma in another 
way. It is a question certainly of some nicety to 
determine what offices the public good prescribes 
should be filled by a direct election of the people; 
and what should be filled by the appoint- 
ment of others, as the governor and council, 
chosen by the people. On the best reflection I 
have been able to give it, this seems to me a 
safé general proposition. If the nature of the 
office be such, the qualifications which it de- 
mands, and the stage on which they are to be 
displayed be such, that the people can judge of 
those qualifications as well as their agents; and 
if, still farther, the nature of the office be such 
that the tremendous ordeal of a severely con- 
tested popular election will not in any degree do 
it injury—will not deter learned men, if the 
office needs learning, from aspiring to it; will 
not tend to make the successful candidate a re- 
specter of persons, if the office reauires that he 
should not be; will not tend to weaken the con- 
fidence and trust, and affectionate admiration of 
the community toward him, if the office reauires 
that such be the sentiments with which he should 
be regarded,.—then the people should choose by 
direct election. If, on the other hand. from the 
kind of qualifications demanded. and the place 
where their display is to be made. an agent of 
the neonle, chosen bv them for that vurnose, 
can judge of the qualifications better than they 
can: or if from its nature it demands learning, 
and the terrors of a narty canvass drive learning 
from the field; or if it demands imnartiality and 
general confidence, and the successful candidate 
of a party is less likely to possess either —then 
the indirect appointment by the neonle, that is, 
apnointment by their agent, is wisest. 

Let me illustrate this test by reference to some 
proceedings of the convention. You have already 
made certain offices elective, which heretofore 
were filled hv executive apnointment—such as 
those of sheriffs: the attorney general; district at- 
torneys, and others. 

Now. within the test just indicated, T do not 
know why these offices may not be filled bv elec- 
tion, if anybody has a fancy for it. Take the 
case of the sheriff. for instance. He requires en- 
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ergy, courtesy, promptness,—qualities pertaining 
to character rather, and manner, displayed, so 
to speak, in the open air; palpable, capable of 
easy and public appreciation. Besides, his is an 
office which the freedom and violence of popular 
elections do not greatly harm. There are certain 
specific duties to do for a compensation, and if 
these are well done, it does not much signify 
what a minority or what anybody thinks of him. 


The Advocate as Judge 


Totally unlike this in all things is the case of 
the judge. In the first place, the qualities which 
fit him for the office are quite peculiar; less pal- 
pable, less salient, so to speak, less easily and 
accurately appreciated by cursory and general 
notice. They are an uncommon, recondite, and 
difficult learning, and they are a certain power 
and turn of mind and cast of character, which, 
until they come actually, and for a considerable 
length of time, and in many varieties of circum- 
stances, to be displayed upon the bench itself, 
may be almost unremarked, but by near and pro- 
fessional observers. What the public chiefly see 
is the effective advocate; him their first thought 
would be perhaps to make their candidate for 
judge; yet experience has proved that the best 
advocate is not necessarily the best judge,—that 
the two functions exact diverse qualifications, 
and that brilliant success in one holds out no cer- 
tain promise of success in the other. A popular 
election would have been very likely to raise 
Erskine or Curran to the bench, if they had 
selected the situation; but it seems quite cer- 
tain that one failed as lord chancellor, and the 
other as master of the rolls, and pretty remark- 
ably, too, considering their extraordinary abilities 
in the conduct of causes of fact at the bar. 
I have supposed that Lord Abinger, who, as 
Mr. Scarlett, won more verdicts than any man 
in England, did not conspicuously succeed in the 
exchequer; and that, on the other hand, Lord 
Tenterden, to name no more, raised to the bench 
from ‘no practice at all, or none of which the 
public had seen anything, became, by the fortu- 
nate possession of the specific judicial nature, 
among the most eminent who have presided on 
it. The truth is, the selection of a judge is a 
little like that of a professor of the higher mathe- 
matics or of intellectual philosophy. Intimate 
knowledge of the candidate will detect the pres- 
ence or the absence of the specialty demanded; 
the kind of knowledge of him which the com- 
munity may be expected to gain, will not. On 
this point I submit to the honor and candor of 
the bar in this body an illustration which is 
worth considering. It often happens that our 
clients propose, or that we propose, to associate 
other counsel with us to aid in presenting the 
cause to the jury. In such cases we expect and 
desire them to select their man, and almost al- 
ways we think the selection a good one. But 
it sometimes happens, too, that it is decided to 
submit the cause to a lawyer as a referee. And 


then do we expect or wish our client to select 
the referee? Certainly never. That we know 
we can do better than he, because better than 
he we appreciate the legal aspects of the case, 
and the kind of mind which is required to meet 
them; and we should betray the client, sacrifice 
the cause, and shamefully neglect a clear duty, 
if we did not insist on his permitting us, for the 
protection of his interests intrusted to our care, 
to appoint his judge. Always he also desires us 
for his sake to do it. And now, that which we 
would not advise the single client to do for him- 
self shall we advise the whole body of our clients 
to do for themselves? 


What Voting Implies 


But this is, by no means, the principal objec- 
tion to making this kind of office elective. Con- 
sider, beyond all this, how the office itself is 
to be affected; its dignity; its just weight; the 
kind of men who will fill it; their learning; their 
firmness; their hold on the general confidence— 
how will these be affected? Who will make the 
judge? At present he is appointed by a governor, 
his council concurring, in whom a majority of 
the whole people have expressed their trust by 
electing him, and to whom the minority have no 
objection but his politics; acting under a direct 
personal responsibility to public opinion; pos- 
sessing the best conceivable means to ascertain. 
if he does not know, by inquiry at the right 
sources, who does and who does not possess the 
character of mind and qualities demanded. By 
such a governor he is appointed; and then after- 
ward he is perfectly independent of him. And 
how well the appointing power in all hands has 
done its work, let our judicial annals tell. But. 
under an elective system, who will make the 
judge? The young lawyer leaders in the caucus 
of the prevailing party will make him. Will they 
not? Each party is to nominate for the office, 
if the people are to vote for it. is it not? You 
know it must be so. How will they nominate? 
In the great State caucus, of course. as they 
nominate for governor. On whom will the ju- 
dicial nominations be devolved? On the profes- 
sional members of the caucus. of course. Who 
will they be? Young, ambitious lawyers, very 
able. possibly, and very deserving: but not se- 
lected by a majority of the whole people, nor 
by a maiority, perhaps, of their own towns, to 
do anything so important and responsible as to 
make a iudge—these will nominate him. The 
party, unless the case is very scandalous indeed, 
will sustain its regular nominations; and thus 
practically a handful of caucus leaders, under 
this system, will appoint the iudges of Massachu- 
setts. This is bad enough; because we ought to 
know who it is that elevates men to an office so 
important—we ought to have some control over 
the nominating power—and of these caucus 
leaders we know nothing: and because. also. 
they will have motives to nominate altogether ir- 
respective of the fitness of the nominee for the 
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piace, on which no governor of this common- 
wealth, of any party, has ever acted. This is 
bad enough. But it is not all, nor the worst. 
Trace it onwards. So nominated, the candidate 
is put through a violent election; abused by the 
press, abused on the stump, charged ten thousand 
times over with being very little of a lawyer, and 
a good deal of a knave or boor; and after being 
tossed on this kind of blanket for some uneasy 
months, is chosen by a majority of ten votes out 
of a hundred thousand, and comes into court, 
breathless, terrified, with perspiration in drops 
on his brow, wondering how he ever got there, 
to take his seat on the bench. And in the very 
first cause he tries, he sees on one side the coun- 
sel who procured his nomination in caucus, and 
has defended him by pen and tongue before the 
people, and on the other, the most prominent of 
his assailants; one who has been denying his 
talents, denying his learning, denying his in- 
tegrity, denying him every judicial quality, and 
every quality that may define a good man, be- 
fore half the counties in the state. Is not this 
about as infallible a recipe as you could wish to 
make a judge a respecter of persons? Will it 
not inevitably load him with the suspicion of 
partiality, whether he deserves it or not? Is it 
happily calculated altogether to fix on him the 
love, trust, and affectionate admiration of the 
general community with which you agree he 
ought to be clothed, as with a robe, or he fills 
his great office in vain? Who does not shrink 
from such temptation to be partial? Who does 
not shrink from the suspicion of being thought 
so? What studious and learned man, of a true 
self-respect, fitted the most pre-eminently for the 
magistracy by these very qualities and tastes. 
wou'd subiect himself to an ordeal so coarse, and 
so inappronriate, for the chance of getting to a 
position where no human purity or ability could 
assure him a trial by his merits? 
The Question of Tenure 

But you will not make judges elective. What 
is to be feared is, that instead of attempting a 
larger mischief, in which you must fail, you will 
attempt a smaller, in which you may succeed. 
You will not change the system which has worked 
so well, very much, you say, but you will change 
it some; and, therefore, you will continue to ap- 
point by the governor. But instead of appointing 
during good behavior, subject to impeachment, 
and subject to removal by the legislature, you 
will appoint him for a term of years—five years, 
seven years, ten years. 

Well, sir, without repeating that no reason 
for any change is shown, and that no manner of 
evidence has been produced to prove that this 
project of executive appointment, for limited 
terms, has ever succeeded anywhere—pretty im- 
portant considerations for thoughtful persons, 
likely to weigh much with the people—there are 
two objections to this system which ought, in my 
judgment, to put it out of every head. And in 
the first place. it will assuredly operate to keep 


the ablest men from the bench. You all agree 
that you would have there the ablest man whom 
three thousand dollars or twenty-one hundred 
doilars per annum will command. The problem 
is, one part of the problem is, how shall we get 
the best judge for that money? 

And now, if my opinion is worth anything, I 
desire to express it with all possible confidence, 
that this change of tenure will infallibly re- 
duce the rate of men whom you will have on the 
bench. Not every one, in all respects equal to 
it, can afford it now. It has been said, and is 
notorious, that it is offered and rejected. The 
consideration of its permanence is the decisive 
one in its favor, whoever accepts it. The salary 
is inadequate, but if it is certain, certain as good 
judicial behavior—it ought not to be more so— 
it may be thought enough. Deprive it of that 
moral makeweight, and it is nothing. Why should 
a lawyer, accumulating, or living, by his practice, 
look at a judgeship of ten years? What does he 
see and fear? At the end of that time he is to 
descend from the bench, a man forty-five or fifty, 
or sixty years of age, without a dollar, or cer- 
tainly requiring some means of increasing his 
income. Every old client is lost by this time, 
and he is to begin life as he began it twenty or 
thirty years before. Not quite so, even. Then 
he was young, energetic, and sanguine. He is 
older now, and is less disposed to the contentious 
efforts of the law. More than that, he is less 
equal to them for another reason than the want 
of youth. If he has, during the full term of ten 
years, been good for anything; if he has been 
“a judge, altogether a judge, and nothing but a 
judge,” then his whole intellectual character and 
habits will have undergone a change, itself in- 
capable of change. He will have grown out of 
the lawyer into the magistrate. He will have 
put off the gown of the bar, and have assumed 
the more graceful and reverend ermine of the 
bench. The mental habits, the mental faults of 
the advocate, the faults ascribed by satire to 
the advocate, the faults or habits of his character. 
the zeal, the constant energy bestowed on al! 
causes alike; the tendencies, and the power to 
aggravate and intensify one side of a thesis, and 
forget or allow inadequate importance to the 
other—these, if he has been a good judge, or 
tried his best to be a good judge for ten years. 
he has lost, he has conquered, and has acquired 
in their place that calmer and that fairer capacity 
to see the thing, fact, or law, just as it is. Thus 
changed, it will be painful to attempt to recover 
the advocate again: it will be impracticable, if 
it is attempted. To regain business, he must 
find new clients; to find or keep them, he must 
make himself over again. Accordingly, how rare 
are the cases where any man above the age of 
forty, after having served ten years on the bench, 
seeking to cultivate judicial habits, and win a 
true judicial fame. has returned to a full busi- 
ness at the bar. I never heard of one. Such a 
retired judge may act as a referee. He may 
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engage somewhat in chamber practice, as it is 
calied, though the result of all my observation 
has been that unless he can attend his opinions 
through court; can there explain and defend 
them; unless he can keep his hand so much in 
that he feels and knows at all times which way 
the judicial mind is tending on the open questions 
of the law—his chamber practice holds out a 
pretty slender promise for the decline of a life 
unprovided for. He who would be a lawyer must 
unite the study of the books and the daily prac- 
tice of the courts, or his very learning will lead 
him astray. 

I have been amused at the excellent reasons 
given to show why an able man, at the head ot 
the bar, in full practice, forty years of age, a 
growing family and property, should just as soon 
accept a judgeship for ten years as during good 
behavior. Some say a judge never lives but ten 
years on the bench—or thirteen at the outside— 
anyhow. They show statistics for it. They pro- 
pose, therefore, to go to such a man and tender 
him the situation. He will inconsiderately an- 
swer that he should like the bench; thinks he 
could do something for the law; should rejoice 
to give his life to it; but that the prospect of 
coming off at fifty, and going back to begin bat- 
tling it again with “these younger strengths,” is 
too dreary, and he must decline. “Bless you,” 
say the gentlemen, “don’t trouble yourself about 
that, if that is all. You can’t live but thirteen 
years, the best way you can fix it. Here is the 
secretary’s report—with a printed list as long as 
a Harvard College catalogue—putting that out 
of all question!” Do you think this will persuade 
him? Does he expect to die in ten years? Who 
does so? Did the names on these statistics? 

Others guess that the ten-year judge will be 
reappointed, if he behaves well. But unless he 
is a very weak man indeed, will he rely on that? 
Who will assure it to him? Does he not know 
enough of life to know how easy it will be after 
he has served the State, the law, his conscience, 
and his God for the stipulated term; after the 
performance of his duty has made this ambitious 
young lawyer or that powerful client his enemy 
for life; after having thus stood in the way of 
a greedy competitor too long—how easy it will 
be to bring influences to bear on a new governor, 
just come in at the head of a flushed and eager 
party, to allow the old judge’s commission to 
expire, and appoint the right sort of a man in 
his place? Does he not know how easy it will 
be to say, “Yes, he is a good judge enough, 
but no better than a dozen others who have just 
put you in power; there are advantages in seat- 
ing a man on the bench who is fresh from the 
bar; there is no injustice to the incumbent— 
didn’t he know that he ran this risk?” Too well 
he knows it, sir, to be tickled by the chance of 
“finding the doom of man reversed for him,” and 
he will reject the offer. 

Herein is great and certain evil. How you 
can disregard it—how you can fail to appreciate 


what an obvious piece of good economy it is; 
economy worthy of statesmen—binding on your 
consc.ence; to so construct your system as to 
gain for the bench the best man whom three 
thousand dollars per annum can be made to com- 
mand, passes all comprehension. Surely you will 
not reply that there “will be enough others to 
take it.” If the tendency of what you propose 
is appreciably to lessen the chances of obtaining 
the best, is it amy excuse to say that fools will 
rush in where others will not tread? 


Bidding for Mediocrity 


But there is still another difficulty. He who 
does accept it, and performs as an hireling his 
day, will not only be an ordinary man, compara- 
tively, at the start, but he holds a place, and is 
subjected to influences, under which it will be 
impossible to maintain impartiality, and the repu- 
tation of impartiality; imposs.ble to earn and 
keep that trust, and confidence, and affectionate 
and respectful regard, which the judge must 
have, or he is but half a judge. 

I have sometimes thought that the tenure of 
good behavior has one effect a little like that 
which is produced by making the marriage tie 
indissoluble. If the “contract which renovates 
the world” were at the pleasure of both parties, 
they would sometimes, often, quarrel and bring 
about a dissolution in a month. But they know 
they have embarked for life—for good and ill— 
for better and worse; and they bear with one 
another; they excuse one another—they help one 
another—they make each other to be that which 
their eyes and their hearts desire. A little so is 
the relation of the judge to the bar, and the 
community. You want to invest him with honor, 
love, and confidence. If every time when he 
rules on a piece of evidence, or charges the jury, 
a young lawyer can say, half aloud in the bar, or 
his disappointed client can go to the next tavern 
to say, “My good fellow, we will have you 
down here in a year or two—you shall answer 
for this—make the most of your time’”—and so 
forth; is it favorable to the culture of such 
sentiments? Does it tend to beget that state of 
mind towards him in the community which 
prompts “the ear to bless him, and the eye to 
give witness to him?” Does it tend in him to 
“ripen that dignity of disposition which grows 
with the growth of an illustrious reputation; and 
becomes a sort of pledge to the public for se- 
curity”? Show to the bar, and to the people, a 
judge by whom justice is to be dispensed for a 
lifetime, and all become mutually cooperative, 
respectful, and attached. 

And still further. This ten-years judge of 
yours is placed in a situation where he is in ex- 
treme danger of feeling, and of being suspected 
of feeling so anxious a desire to secure his re- 
appointment, as to detract, justly or unjustly, 
somewhat from that confidence in him without 
which there is no judge. It is easy for the gen- 
tleman from Abington (Mr. Keyes) to feel and 
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express with his habitual energy indignation at 
the craven spirit which couid stoop to do any- 
thing to prolong his term ot otnce. It is easy, 
but is it to the purpose? Allesystems of juaicial 
appointment and tenure suppose the juage to 
be a moxtai man, aiter all; and ail ot them that 
are wise, and weil tr.ed, aim to tortily, guard, 
and help that which his Maker has teit iaubie 
and innrm. To inveigh against the lot of hu- 
manity is idle. Our business is to make the best 
ot it; to assist its weakness; make the most of 
its virtue; by no means, by no means to lead it 
into any manner of temptation. He censures 
God, 1 have heard, who quarrels with the im- 
pertections of man. Do you not, however, tempt 
the judge, as his last years are coming, to cast 
about tor re-appointment; to favor a lttle more 
this important party, or this important counsel, 
by whom the patronage of the tuture is to be 
dispensed? He will desire to keep his place, 
will he not? You have disqualified him for the 
more active practice of his profession. He needs 
its remuneration. Those whom he loves depend 
on it. The man who can give it, or withhoid it, 
is before him for what he calls justice; on the 
other side is a stranger without a name. Have 
you placed him in no peril? Have you so framed 
your system, as to do all that human wisdom 
can do—to “secure a trial as impartial as the 
lot of humanity will admit’? If not, are we 
quite equal to the great work we have taken in 
hand? 

‘Lhere are two or three more general observa- 
tions with which I leave the subject, wh.ch the 
pressure on your time, and my own state of 
health, unfit me for thoroughly discussing. 

In constructing our judicial system, it seems 
to me not unwise so to do it, that it shall rather 
operate, if possible, to induce young lawyers to 
aspire to the honors of the bench, not by means 
ot party politics, but by devoting themselves to 
the stili and deep studies ot this glorious science 
of the law. A repubiic, it is said, is one great 
scrambie for oftice, trom the highest to the low- 
est in the state. The tendenc.es certainly are 
to make every place a spoil tor the victor, and to 
present to abilities and ambition active service 
in the ranks of party, victory under the banner, 
and by the warjare of party, as the quickest and 
easiest means of winning every one. How full 
of danger to justice, and to security, and to lib- 
erty, are such tendencies, I cannot here and now 
pause to consider. These very changes of the 
judicial system, facilitating the chances of get- 
ting on the bench by party merits and party 
titles, will give strength incalculable to such ten- 
dencies. How much wiser to leave it as now, 
were it only to present motives to the better 
youth of the profession to withdraw from a too 
active and vehement political life; to conceive, 
in the solitude of their libraries, the idea of a 
great judicial fame and usefulness; and by pro- 
found study and the manly practice of the pro- 
fession alone seek to realize it; to so prepare 





themselves, in mind, attainments, character, to 
become juages by being lawyers only, that when 
the ermine shoud rest on them, it should find, 
as was said of Jay—as might be said of more 
than one on the bench ot both our courts, of 
one trained by our system for the bench of the 
supreme national court—it shouid find “nothing 
that was not whiter than itself.” 


The Monarchial Argument 


I do not know how far it is needful to take 
notice of an objection by the gentleman from 
Fall River (Mr. Hooper), and less or more by 
others, to the existing system on the ground that 
it is monarchical, or anti-republican, or some- 
how inconsistent with our general theories of lib- 
erty. He has dwelt a good deal on it; he says 
we might just as well appoint a governor or a 
representative for life, or good behavior, as a 
judge; that it is fatally incompatible with our 
frame of government, and the great principles on 
which it reposes. One word to this. It seems 
to me that such an argument forgets that our 
political system, while it is purely and intensely 
republican, within all theories, aims to accom- 
plish a twofold object, to wit: liberty and secur- 
ity. To accomplish this twofold object we have 
established a twofold set of institutions and in- 
strumentalities; some of them designed to de- 
velop and give utterance to one; some of them 
designed to provide permanently and constantly 
for the other; some of them designed to bring 
out the popular will in its utmost intensity of 
utterance; some of them designed to secure life, 
and liberty, and character, and happiness, and 
property, and equal and exact justice, against all 
will, and against all power. These institutions 
and instrumentalities in their immediate mechan- 
ism and workings are as distinct and diverse, one 
from the other, as they are in their offices, and 
in their ends. But each one is the more perfect 
for the separation; and the aggregate result is 
our own Massachusetts. 

Thus, in the law-making department, and in 
the whole department of elections to office of 
those who make and those who execute the law, 
you give the utmost assistance to the expression 
of liberty. You give the choice to the people. 
You make it an annual choice; you give it to the 
majority; you make, moreover, a free press; you 
privilege debate; you give freedom to worship 
God according only to the dictates of the indi- 
vidual conscience. ‘These are the mansions of 
liberty; here are her arms, and here her chariot. 
In these institutions we provide for her; we 
testify our devotion to her; we show forth how 
good and how gracious she is—what energies she 
kindles; what happiness she scatters; what vir- 
tues, what talents wait on her—vivifying every 
atom, living in every nerve, beating in every pul- 
sation. 

But to the end that one man, that the major- 
ity, may not deprive any of life, liberty, prop- 
erty, the opportunity of seeking happiness, there 
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are institutions of security. There is a constitu- 
tion to control the government. There is a sep- 
aration of departments of government. There 
is a judiciary to interpret and administer the 
laws, “that every man may find his security 
therein.” And in constituting these provisions 
for security, you may have regard mainly to the 
specific and separate objects which they have in 
view. You may very fitly appoint few judges 
only. You may very fitly so appoint them as to 
secure learning, impartiality, the love and con- 
fidence of the state; because thus best they will 
accomplish the sole ends for which they are cre- 
ated at all. If to those ends, too, it has been 
found, in the long run, as human nature is, that 


it is better to give them a tenure of good be- 


havior, you may do so without departing in 
the least degree trom either of the two great ob- 
jects of our political system. You promote one 
of them directly by doing so. You do it without 
Outrage on the other. Your security is greater; 
your liberty is not less. You assign to liberty 
her place, her stage, her emotions, her ceremo- 
mies; you assign to law and justice theirs. ‘The 
stage, the emotions, the visibie presence of lib- 
erty, are in the mass meeting; the procession by 
torchight; at the polis; in the hails of legisla- 
tion; in the voices of the press; in the freedom 
of political speech; in the energy, intelligence 
and hope which pervade the mass; in the silent, 
unreturning tide of progression. But there is an- 
other apartment, smaller, humbler, more quiet, 
down in the basement story of our capitol—ap- 
propriated to justice, to security, to reason, to 
restrain; where there is no respect of persons; 
where there is no high nor low, no strong nor 
weak; where will is nothing, and power is noth- 
ing, and numbers are nothing—and all are equal, 
and all secure, before the law. Is it a sound 
objection to your system that in that apartment 
you do not find the symbols, the cap, the flag of 
freedom? Is it any objection to a court-room 
that you cannot hold a mass meeting in it, while 
a trial is proceeding? Is liberty abridged, be- 
cause the procession returning by torchlight, 
from celebrating anticipated or actual party vic- 
tory, cannot pull down a half-dozen houses of 
the opposition with impunity; and because its 
leaders awake from the intoxications of her sat- 
urnalia to find themselves in jail for a riot? Is 
it any objection that every object of the polit- 
ical system is not equally provided for in every 
part of it? No, sir. “Everything in its place, 
and a place for everything!” If the result is an 
aggregate of social and political perfection, ab- 
solute security combined with as much liberty 
as you can live in, that is the state for you! 


Thank God for that; let the flag wave over it; 
die for it! 

One word only, further, and I leave this sub- 
ject. It has been maintained, with great force 
of argument, by my friend for Manchester, that 
there is no cali by the people for any change of 
the judicial system. Certainly there is no proof 
of such a call. The documentary history of the 
convention utterly disproves it. But that topic 
is exhausted. I wished to add only that my own 
observation, as far as it has gone, -disproves it 
too. I have lost a good many causes, first and 
last; and I hope to try, and expect to lose, a 
good many more; but I never heard a client in 
my life, however dissatisfied with the verdict, or 
the charge, say a word about changing the tenure 
of the judicial office. I greatly doubt, if I have 
heard as many as three express themselves dis- 
satisfied with the judge; though times without 
number they have regretted that he found him- 
self compelled to go against them. My own 
tenure I have often thought in danger—but I 
am yet to see the first client who expressed a 
thought of meddling with that of the court. 
What is true of those clients is true of the whole 
people of Massachusetts. Sir, that people have 
two traits of character—just as our political sys- 
tem in which that character is shown forth has 
two great ends. They love liberty; that is one 
trait. They love it, and they possess it to their 
hearts’ content. Free as storms today do they 
not know it, and feel it—every one of them, 
from the sea to the Green Mountains? But 
there is another side to their character; and that 
is the old Anglo-Saxon instinct of property; the 
rational, and the creditable desire to be secure in 
life, in reputation, in the earnings of daily labor, 
in the little all which makes up the treasures, 
and the dear charities of the humblest home; 
the desire to feel certain when they come to die 
that the last will shall be kept, the smallest legacy 
of affection shall reach its object, although the 
giver is in his grave; this desire, and the sound 
sense to know that a learned, impartial, and 
honored judiciary is the only means of having it 
indulged. They have nothing timorous in them, 
as touching the largest liberty. They rather like 
the exhilaration of crowding sail on the noble 
old ship, and giving her to scud away before a 
fourteen-knot breeze; but they know, too, that 
if the storm comes on to blow; and the masts 
go overboard; and the gun-deck is rolled under 
water; and the lea shore, edged with foam, 
thunders under her stern, that the sheet-anchor 
and best bower then are everything! Give them 
good ground-tackle, and they will carry her 
round the world, and back again, till there shall 
be no more sea. 








Illinois Bar on Integration Route 


Recent Rule of Supreme Court in Respect to Disciplinary Procedure Marks 
a Long Step Toward an Inclusive State Bar—One More Step Needed 


One of the puzzling problems in this year of 
grace is whether the Illinois bar deserves to be 
called “integrated,” or not. We will present 
the facts and let readers draw their own con- 
clusions. 

To begin with, the Illinois supreme court re- 
pudiated the theory that the legislature had any 
power to regulate admission to practice in the 
leading decision, In re Day, about thirty-five 
years ago. Then in due time, and immediately 
after the State Bar Association had registered 
its opinion in favor of the American Bar Asso- 
ciation standards of legal education, the supreme 
court by rule adopted virtually that standard, 
so that Illinois was among the first few states 
to take this position. 

Of late leaders of the bar have been looking 
forward to a supreme court rule which would 
recognize the bar in its entirety as a part of 
the judicial establishment, which it in fact is. 
The supreme court has made itself in a realistic 
way responsible for the bar and the conduct of 
its members. It has shared responsibility with 
the organized portion of the state bar in respect 
to disciplinary proceedings. The State Bar As- 
sociation for all but Cook County, and the Chi- 
cago Bar Association for Cook County, through 
their grievance committees, have struggled with 
the matter of discipline, but, notwithstanding the 
clear-cut principles involved, with no greater 
success than voluntary associations in other 
states. But there has been a world of effort and 
experience. 

In the 1931 legislative session a bar organiza- 
tion act virtually the same as that enacted in 
California, was sought by Representative Gar- 
riot. The bar associations gave the bill no sup- 
port, doubtless on the assumption that the 
legislature lacked power. 

There has been for a long time a growing 
rapprochement between the supreme court jus- 
tices and the organized bar, and a recognition 
on the part of the court that the associations 
needed more explicit powers in order efficiently 
to discharge their duties in respect to maintaining 
standards of conduct. So under date of April 
21, 1933 the supreme court adopted a rule, the 
full text of which appears below, conierring 
on the Illinois State Bar Association and the 
Chicago Bar Association virtually the same 
powers, and all of them, which are conferred 
upon the state bars in the several states in 
which bar organization acts have been adopted. 

Without an act of legislature the organized 


bar of Illinois appears now to be fully on a- 


footing with the statutory bars so far as dis- 
ciplinary powers are concerned. In Illinois, also, 


the bar participates in the matter of examining 
and admitting candidates with virtually the same 
powers as do the bars of most of the states in 
the integration column. The difference, such as 
it is, is more a verbal than a practical one. 

One step remains to entitle the bar of Illinois 
to admission to the list of integrated bar states. 
That step is authority to require every practic- 
ing lawyer to pay his moiety of the state bar’s 
operating expenses. There must be a source for 
such authority, and it presumably is not in the 
legislative branch. 

The proposal made by Mr. Paul O’Donnell, 
published in the April number of this Journal, 
page 174, is based on the necessary theory that 
the supreme court can and should require prac- 
ticing lawyers to contribute to the cost of the 
bar’s proper work. Such a requirement would 
appear to be a reasonable one, not only within 
the power of a court which absolves the bar 
from legislative regulation, but also a duty for 
the periection of the work which the court owes 
to the public and which it cannot perform with- 
out the aid: of practitioners who are strongly or- 
ganized for this purpose. 

Mr. O’Donnell offers a convenient and effective 
plan. It provides for an annual registration of 
practitioners atid the payment on registration 
of a fee to be used by the organized bar. Could 
there be any greater absurdity than a court 
which declares its power in respect to lawyers’ 
admission and conduct and does not know the 
names of its “officers”? This absurdity has ex- 
isted too long in many states. 

Something should be said concerning the ad- 
justment ot the State Bar Association to the 
conception of an inclusive bar. It has for many 
years endeavored to build up an organization as 
nearly inciusive as possible. It has created dis- 
trict associations and stimulated increase in 
membership in local bodies. It has employed a 
form of election of officers, by mail voting, which 
makes it possible for any dissatisfied element, 
or any individual, to nominate candidates for 
the ottices. It has been governed by a strong 
representative board, so chosen. Its relation to 
the Chicago Bar Association has been coopera- 
tive. ‘The two associations doubtless have more 
than five thousand lawyers enrolled. The ad- 
herence and financial support of all practitioners 
is highly desirable, but never can be obtained 
without resort to authority which the bar does 
not possess, and cannot acquire from the state 
except by a rule of the supreme court. 

The machinery for disposing of complaints 
against lawyers has been similar to that in other 
states and has been faithfully utilized, but under 
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burdens which will be detailed. The organized 
bar has demonstrated over a long term of years 
its ambition to inculcate proper conduct. There 
is on hand a personnel and experience ready to 
utilize the increased powers now bestowed. It 
is to be presumed that the results will be all 
that can be hoped for. 

There seems to be no question that the high- 
est court could by rule determine the mode of 
government of the bar, permitting just such a 
degree of autonomous government as may prove 
most effectual. This wholly negatives any fears 
as to what might happen if every lawyer in the 
state were blanketed into an inclusive organiza- 
tion as an incident to an order requiring him to 
pay his share of the bar’s cost of operation. 


Burdens Under Former System 


The April number of the Illinois Bar Journal 
carried the text of the new rule, and also the il- 
luminating statement of President June C. Smith, 
from which we quote: 

“Under the old system there had to be a 
hearing before the grievance committee, fol- 
lowed by a review before the board of gov- 
ernors, before an information could be filed. 
Upon filing the information the respondent 
was given until the next term to answer. This 
was followed by an order of reference, usually 
seventy days, for taking proofs. Additional 
time was usually asked for and granted as a 
matter of course. The commissioner to whom 
the case was referred, serving without com- 
pensation, usually took from one to six months 
after the proofs were closed to make his re- 
port. This report, then filed with the supreme 
court, went over to the next term, the short- 
est time in which exceptions, records, briefs 
and abstracts could be filed in the regular or- 
der. In many cases further extensions were 
granted before the case was submitted to the 
supreme court and an opinion filed. This nec- 
essarily required from one to any number of 
years from the filing of the complaint to the 
final determination of the case. The time and 
expenses attending such a prolonged hearing 
were often not justified by the character of the 
misconduct charged. Hence many cases could 
not be efficiently handled. 

“Under the new order of the court all this 
lost motion, repetition and overlapping of hear- 
ings are dispensed with. The complaint in 
the first instance goes to the grievance commit- 
tee, where the first and only hearing is had. In 
justice to the lawyer who is wrongfully charged 
with some breach of ethics, an early hearing 
and speedy disposition of the case will be had, 
without publicity unless he demands it. If the 
board of governors finds from the report of 
the hearing before the grievance committee that 
some disciplinary action should be taken by 
the supreme court, it will make its report to 
the court as commissioner of that court. The 
case will then proceed as cases filed under the 
ordinary rules but without reference to terms 
of court and with a hearing only on the excep- 
tions to the report.” 

The foregoing explains a great deal. It also 
suggests that from the time the board of gov- 
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ernors in any state bar makes a finding of guilt 
the respondent should be restrained from 
practice. 

The new rule reads as follows: 


In the Supreme Court of the State of Illinois 
Order Entered April 21, 1933 


It appearing from a petition filed by and on 
behalf of the Illinois State Bar Association 
and the Chicago Bar Association that complaint 
is made concerning conduct on the part of 
members of the bar of this State tending to 
bring the profession into disrepute, IT IS OR- 
DERED AND DIRECTED that, in addition 
to the means of discipline provided in Rule 40 
of this court, there be and are hereby appointed, 
to serve until further order of the court, two 
bodies of commissioners, one consisting of the 
Board of Governors and its existing Committee 
on Grievances and their successors as such, of 
the Illinois State Bar Association, and one consist- 
ing of the Board of Managers and its existing Com- 
mittee on Grievances and their successors as such, 
of the Chicago Bar Association, who are hereby 
empowered and charged to make investigations 
from time to time, as may be necessary, con- 
cerning practices of attorneys-at-law which 
tend to defeat the administration of justice or 
to bring the courts and the legal profession into 
disrepute. To this end these commissioners 
are further empowered and charged to receive, 
entertain, inquire into and take proof concern- 
ing complaints against attorneys-at-law of this 
State, and may call to their assistance in such 
inquiries other members of the bar or bar as- 
sociations of the State; make all necessary rules 
and regulations concerning the conduct of such 
inquiries and may themselves, or by such com- 
mittees as they may designate, take the evi- 
dence of witnesses, as hereinafter provided. 
The hearings before the commissioners or com- 
mittees shall be private unless the respondent 
shall request that they be public. 

Upon application by such commissioners, or 
committees, the clerk of this court shall issue 
writs of subpoena ad testificandum, writs of 
subpoena duces tecum or dedimus potestatem 
to take depositions. The commissioners and 
their committees are empowered to take and 
transcribe the evidence of witnesses, who shall 
be sworn by any person authorized by law to 
administer oaths, and the commissioners shall 
report to this court the failure or refusal of 
any person to attend and testify in. response 
to any subpoena issued as herein provided. 

At the conclusion of a hearing upon any 
complaint against any attorney, before such 
commissioners or committees, the Board of 
Governors or Board of Managers, as the case 
may be, shall, if action by this court of any 
kind is recommended, make report to this court 
of its conclusions of fact and law concerning 
the complaint, answer and proofs; and there- 
upon such matters shall stand for hearing and 
disposition in this court. Such report shall 
be entered on the docket and entitled in the 
name of the respondent. Upon the filing of 
any such report with proof of service of a copy: 
thereof on the respondent in the same manner 
as briefs are required by rule of this court to 
be served, the respondent therein shall have 
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ten days from the date of such filing to file 
exceptions thereto, and shall, within twenty 
days after the filing of such exceptions, bring 
to this court the record and proofs, or such 
parts thereof as may be necessary to enable 
the court to pass upon such exceptions. The com- 
missioners, upon request of the respondent and 
payment of the actual costs thereof, shall certify 
to the court the proofs and record, or such parts 
thereof as the respondent may designate. With 
such record the respondent shal] file printed ab- 
stracts and briefs. 

Upon the filing of exceptions to such report 


by the respondent the Board of Governors or 
the Board of Managers, as the case may be, 
shall designate a member of the bar to file such 
certificates of proof, additional abstracts and 
briefs as may be deemed necessary to fully ad- 
vise the court. Such additional abstracts, if 
any, and brief shall be filed within twenty (20) 
days after the filing of the respondent’s ab- 
stracts and briefs and respondent may reply 
thereto in seven (7) days. The number of 
printed abstracts and briefs and the manner of 
their service shall be governed by Rules 16 and 
17 of this court. 


What a Live Bar Association Can Do 


The failure of a number of state bar associa- 
tions to enroll a respectable proportion of prac- 
titioners is easily explained by an objective study 
of their proceedings. There are from ten to 
thirty committees, most of which have something 
to report nearly every year. But a comparison 
of.the annual reports indicate that the so-called 
work of the bar association is in reality little 
more than the mere turning over, year after 
year, of an idle wheel. 

This of course is not the view of the small 
number of faithful members who keep the little 
committee wheels turning in the capacity of 
chairmen, nor of the lesser number who plan the 
programs and preside. The reason for their fail- 
ure to see the situation realistically is not inepti- 
tude, but a glorious optimism—the never waver- 
ing belief that at the next session of legislature 
miracles will happen. 

There are a number of such state associations 
that might well junk some committees supposed 
to fill a great public need, and do without them 
until the associations acquire enough real power 
to make efforts more than mere gestures. In the 
place of these genteel but useless committees 
they might well substitute committees whose work 
can mean something in the relations between the 
bar and the public and the bar and the state. An 
idea of what is meant by this can be conveyed 
by telling briefly of developments in the Illinois 
State Bar Association. 

Realistic assumption of a bar duty began with 
making admission to the profession a dramatic 
ceremony. The Association has its office in the 
capital city. It was arranged that bar novitiates 
should appear in person to take their oath of 
office and the supreme court justices were in- 
vited to assist in making the occasion significant. 
After about ten years’ experience the Association 
has put the details of admission day into the 
hands of some of the younger lawyers. There 
are five such days in each year. For each young 
licensee the day of admission becomes in his 
mind the greatest day in his career. 

The purpose, doubtless, is to impress on the 





young men’s minds that there is such a thing as 
a state bar association and that it is seriously 
concerned with the students entering the pro- 
fession. They are made to feel that it is an honor 
to join, and they are permitted to avail them- 
selves of this honor forthwith. They also receive 
the assistance of the Association in their search 
for an opening in practice. 

In the past year a junior membership has been 
established in the state’s three leading law 
schools. This is a far more important matter 
than the admission ceremony. It encourages ac- 
quaintance with professional problems, ideals and 
accomplishments coincident with the learning of 
law. Upon admission the State Association ad- 
vises the novitiates to join local associations. The 
Chicago Bar Association has a junior group, with 
a separate organization identical with the senior 
for the first six years of practice, as told in some 
detail in this Journal for February, 1933. 

The State Association, through its secretary’s 
office in Springfield, renders a most valuable serv- 
ice to all members, one particularly helpful at 
times to the less experienced ones. It has gone 
so far as to abstract records of supreme court 
cases, and it furnishes information and contacts 
various state offices without recompense, to the 
great saving of time and money for its members. 

About three years ago the Association assumed 
the service of placing law students in offices dur- 
ing the summer vacation. This is a service which 
immensely supplements the best college training. 
It calls for a little effort on the part of a com- 
mittee and yields big results with almost no ex- 
pense to the Association. 

It has also a committee which assumes the 
very important task of counseling students in 
ali high schools and preparatory schools in re- 
gard to entering upon the study of law. This is 
one of the great opportunities, and duties, of the 
organized profession. Illinois is showing the rest 
of the country how to do it. The students are 
told what the study and the practice of the law 
really means. They acquire facts which negative 
the propaganda of proprietary law schools that 








24 JOURNAL OF THE 


prate of Webster and Lincoln. This system 
must in the long run deter many romantic boys 
and girls from entering upon the long grind which 
holds out only slight hopes for success in the 
average case. Those who elect for the law know- 
ing the facts are not likely to become a liability 
to the profession later. 

An address by R. Allan Stephens, the secre- 
tary and moving spirit of the aggressive Illinois 
State Bar Association, told most of this story 
at the last meeting of the American Law School 
Association, and his address is reported in A.L.S. 
Review, for April, 1933. (West Publishing Com- 
pany.) Such a program is within the reach 
of every association in the country. It will not 
do to say that an empty treasury prevents. The 
treasury is depleted because this sort of thing 
has not been done. It is profitable work in every 
way. 

The Illinois State Bar Association started a 
journal twenty-one years ago. It was changed 
from a quarterly to a monthly about a year ago, 
and was enlarged in all respects. The importance 
of a state bar journal cannot be exaggerated. 
Economy cannot be asserted as a bar to such a 
publication. A little folder of four pages issued 
monthly can go a considerable way. Better cut 
the annual report to a skeleton than try to run 
a state bar association without a periodical. It 
is not exaggeration to say that there are two 
kinds of state bar associations; those that are 


virtually dead and those that have journals. 

In the Illinois Bar Journal for April, 1933, 
there is an article by Paul O’Donnell, chairman 
of the committee on legal education, entitled, 
Let’s Help the Young Lawyer. Its purpose is to 
find as many offices as possible where young law. 
yers and law students who are not now placed 
will be permitted to learn practice without pay. 
This solicitude for the young lawyer will yield 
rich harvests for the profession. With a high 
standard for admission and a relatively small 
number of thoroughly trained students the pro- 
fession in Illinois is on the upgrade, something 
far more important than a temporary oversupply 
of lawyers. Actuaries calculate that in twelve 
and one-half years one-half of the bar personnel 
is changed. 

The old apprentice system of studying law broke 
down long ago. The newer academic plan has 
had at least one weakness, which has been rec- 
ognized very clearly in Canada, where it is com- 
mon to require a year of office experience before 
admission. The Illinois plan now affords a new 
welding of theory and practice which will mean 
for nearly all young lawyers a considerable period 
under the preceptorship of the kind of lawyers 
who are a credit to the profession. There is 
every reason for believing that this plan will 
spread. It is informal as compared with the 
Pennsylvania system, and so much more easily 
adopted. 


The Work Done By Judicial Councils” 


California 

The Fourth Report of the Judicial Council of 
California to the governor and legislature was 
printed and published early in 1933. The report 
of 44 pages is supplemented by appendixes A to 
S. A useful index of three pages completes the 
pamphlet of 111 pages. 

For immediate results, the Council recom- 
mends five measures of legislation to simplify 
and improve the administration of justice in the 
several kinds of courts, and also five other 
measures to conform the codes to the present 
constitution of the state. These were all pre- 
pared for introduction as bills. Previous 
measures of legislation which had thus far failed 
of adoption, were submitted for analysis and 
consideration by sections of the State Bar and 
representatives of the three largest law schools of 
California. 

A brief resumé is given, of six years of opera- 





*Under this title the Journal has reviewed the reports of 
Judicial Councils during the preceding three years. The 
assistance of the Hon. Jacob C. Ruppenthal. secretary of 
the Kansas Judicial Council, is gratefully acknowledged in 
respect to the following state reports: 
California, Macsachusetts, New Jersey. 

Owing to lack of space comment on the Reports made 
for North Dakota, Rhode Island, Texas, Utah and Wis- 
consin will appear in the August number. 


Texas, Kansas, 


tion of the Judicial Council under the constitu- 
tional amendment of 1926 which had been en- 
thusiastically adopted by the voters in hopes of 
betterment of the court system and administra- 
tion. In six years nearly 4,000 assignments have 
been made, transferring judges, to assist on con- 
gested dockets in courts other than their own. 
Long delay is no longer known between com- 
mencement of actions and trial thereof. Such 
co-operation has been effected as to make the 
Council declare that “The United Court” is an 
accomplished fact. 

Reports of court business have been so well 
made, that were it not for a few inefficient or 
recalcitrant clerks all court business would be 
completely shown. After so long a time, stern 
proceedings are impending as to negligent officials 
who have a duty to report matters. 

Another court of appeal was created, and twenty 
judges were added for trial courts. In conse- 
quence congestion has everywhere ended, or 
at least will be relieved within the coming bien- 
nium. A “calendar judge” to control the course 
of business has assured order and dispatch. 
Meantime marked decrease of civil cases filed is 
noted. 

The number of cases in appellate courts not 
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disposed of was reduced in number by one third 
in two years past. Judges pro tem contributed 
largely to this reduction. The cost of such 
judges is much below that required by an in- 
crease of regular judges to do the same work. 

The Council’s report passes on to discuss new 
appellate departments in San Francisco and Los 
Angeles. It mentions the many decisions now 
without the labor of written opinions. The need 
of improved appellate procedure is stressed as 
imperative, if only because of cost to the public. 
Economy in trial courts is suggested as possible 
through having a court of county jurisdiction in 
place of many township courts. 

The State Bar provides research on behalf of 
the Council. 

The widespread tendency toward making rules 
of procedure by the courts, rather than by 
practice acts is noted with gratification. In evi- 
dence of the wisdom of such step, the report 
states that rules of the Judicial Council as to 
criminal appeals, promulgated in 1928, have 
been found so salutary that no change has been 
found necessary or desirable; but that if such 
occasion arise, expeditious action at minimum 
costs is possible. Similar application of rules as 
to appeal to the superior court is approved. 

Two rules for civil appeals were adopted in 
1932. Further matters considered are finances, 
compensation of assigned judges, disbursements 
by the Council 1931-32, assistance by assigned 
judges to superior courts. In some detail is 
given the handling of courts of appeal. The sev- 
eral trial courts are reviewed briefly. The man- 
ner of interchange of judges is detailed. 

Attention is given to judicial selection and 
tenure. Strong effort is made to limit tran- 
scripts of evidence to that which is of real value 
to the reviewing court. The survey of court 
business continues, but much of the data gath- 
ered is filed, and only parts printed as the cost 
of fuller publication is prohibitive at present. 

A decrease of almost one third in number of 
civil trial actions is noted, but how far absolute, 
and how far relative, depending on changes and 
reorganization of courts has not been ascertained. 
The number of cases disposed of in the superior 
courts decreased noticeably. It is suggested 
that this may be because of the lower courts’ 
taking over great numbers of minor matters 
that are quickly tried. 

The appendices show the condition of judicial 
business in the superior courts, status of the 
trial calendar, and summaries of the civil, crim- 
inal and domestic relations cases filed and dis- 
posed of for two years ending June 30, 1932. 
Four tables have data on municipal and justice 
courts. The costs of justice courts in salaries is 
exhaustive. Cases of the appellate courts are 
tabulated. 


Connecticut 


The third annual report (Dec., 1932, pp. 20) 
contains data showing an increase in litigation 
in all courts, but no increased delays in disposi- 
tion of judicial business. A thorough reorganiza- 
tion of the business management of the cost of 
judicial administration is recommended. As it is, 
the presiding judge of a county merely audits 
bills after they are incurred. There are numerous 
points at which economies can be effected. 

Economy may also be effected by reducing 
the number of jurors. A constitutional amend- 
ment would be required in order to alter the law 
but it is suggested that a rule of court would ac- 
complish a substantial benefit if it required litigants 
to demand a jury of twelve, or else accept one of 
nine. “We believe, in civil cases at least, that 
if the judges explain the saving to the state 
which can result from a smaller jury, the bar 
will cooperate, and that jtries of nine will be- 
come the customary practice.” 

The Council reports work on a bill intended 
to augment the role of the district court, which 
should supplant all lesser courts—common pleas, 
town, city, borough and justices of the peace. 
There would then be a simpler court organiza- 
tion with but three courts, the supreme court of 
errors, the superior court and the district court. 
(This simpler system has been highly successful 
in Massachusetts. ) 

It was recommended that county bar asso- 
ciations create committees on ethics to function 
in cases not sufficiently serious for the grievance 
committees. “Vigorous committees on profes- 
sional ethics actively functioning would assist in 
maintaining the high standards of our profession. 
Such committees should have power, after sift- 
ing complaints, to require the accused lawyer to 
appear before them. There should be some pen- 
alty prescribed for breach of professional 
conduct.” 

The council has submitted twenty-four draft 
acts to the legislature with “fairly satisfactory” 
results, while nearly all of the draft rules sub- 
mitted to the Superior Court have been adopted. 
It proffers its services to the general assembly 
for any appropriate work. 


Idaho 


The Idaho judicial council, consisting of 
judges and practitioners, was created by the 
State Bar. Its 1932 report was submitted at the 
State Bar meeting and is published in the Pro- 
ceedings, Idaho Law Journal, vol. ii, no. iv. The 
council made a survey of the litigation in the 
trial courts and found that for ten years there 
had been a steady decrease and that the volume 
of litigation per judge varied considerably. 
A virtual unification of the. state judici- 
ary was projected. A _ smaller number of 
districts was planned, with two, three or four 
judges, and a presiding judge in each district. 
It was then planned to have clerks appointed 
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by the judges who would be competent to take 
over part of the work of the probate courts, 
which would be discontinued. Finally the jus- 
tices of the peace would be appointed by the 
district judges, with county-wide jurisdiction, 
and would be able to carry increased work, in- 
cluding the routine work in probate. The plan 
is intended to systematize the judicature of the 
state according to present needs and is offered 
especially because of great economies which 
would be effected. 


Kansas 


The Judicial Council of Kansas, in making its 
sixth annual report to the governor, departed 
from the earlier unitary practice, and made pub- 
lication for 1932 in four quarterly parts in April, 
July, October and December, a total of 164 
pages, under the name of the Kansas Judicial 
Council Bulletin. Part one outlines what the 
Council has done and what it plans. Matters of 
probate code, economy in jury trials, condemna- 
tion procedure and redemption after foreclosure 
of mortgages on real estate received chief 
attention. 

Part two pursued these topics further. Pro- 
posal to recast entirely the present judiciary 
article of the state constitution was made, and 
the most recently revised text of such proposal 
set out, and commented upon. Part three gave 
a summary of the work of the supreme court 
for the year ending June 30, 1932, with details 
as to nature, length of time from filing to final 
disposition, etc. The judiciary article was 
further discussed, also the matter of redemption 
after sale. The text of all statutes on eminent 
domain was published. A draft of a proposed 
probate code was set forth in 139 sections. : 

Part four begins with eleven rules for district 
courts which constitute the use so far made of 
the power committed to the supreme court in 
early days of the state. The calendar of mo- 
tion days, developed under such rules, is set out 
for all 105 counties of the state. 

A five-year summary of cases in the supreme 
court and district courts is presented; a brief 
report as to paroles of offenders by district courts 
under power given to them in 1907; and a redraft 
of the judiciary article. Practical problems are 
presented, with drafts of bills to meet the several 
situations. These include a county court to ex- 
ercise all original judicial power other than that 
of the district courts which have general juris- 
diction; an adequate system of court records 
under direction of the supreme court; amend- 
ments as to new trial, shortening time of appeal, 
etc.; giving the state the same number of jury 
challenges as the defendant has; simplifying di- 
vorce pleadings so as to obviate the need to set 
out therein all scandalous matters; improving 
the means for selection of jurors; and redemp- 
tion. The cost of jurors is reported for 1930- 
1931 by counties as one quarter million dollars. 
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Other bills were to reduce the number of jurors 
to six in civil and misdemeanor cases unless 
twelve be demanded. 

Two drafts of measures on eminent domain 
were set out as alternatives to meet the theories 
of an administrative method and a _ judicial 
method of condemnation respectively. The code 
of probate procedure was published anew,—shorn 
of material already found in the civil code. 

The Seventh Annual Report of the Judicial 
Council of Kansas began with part one in April, 
1933. As with each of the earlier four parts 
(1932) it contained a portrait of a person or 
groups connected with the activities of bar and 
bench of the state. In 30 pages are discussed 
the equity powers of the court in confirming 
sales after foreclosure of mortgage, in the light 
of legislation in Kansas in 1933; also new legis- 
lation relating to attorneys, courts and procedure; 
and a suggested redraft of probate law. 

It is noted that the legislature of 1933 enacted 
several measures prepared or supported by the 
Council. The organization of a legislative coun- 
cil, consisting of 25 members of the legislature 
which shall meet quarterly in the interim be- 
tween legislative sessions, is mentioned. Co- 
operation between the two _ councils—one 
judicial, the other legislative ——is expected. 

Among the measures enacted upon recom- 
mendation of the Judicial Council is an act hav- 
ing terse and definite provisions as to the selec- 
tion and powers of a judge pro tem. 

A suggested redraft of probate law takes up 
present statutes and seriatim approves them or 
gives text of change proposed. General provi- 
sions are suggested, and then details as to estates 
of decedents, adoption of minors, and estates of 
minors, and of incompetents (by mental limi- 
tation), and of imprisoned convicts. 


Kentucky 


The Second Biennial Report of the Judicial 
Council of Kentucky was made to the General 
Assembly, January 5, 1932, in 23 pages. It 
states that all recommendations of the Council 
to the 1930 legislature but one (of minor im- 
portance) were enacted into law. The Council’s 
efforts for two years have been directed to “a 
study of the judicial system and its workings in 
the effort to ascertain its efficiency and whether 
or not in is economically administered. Such a 
study requires the compilation of judicial statis- 
tics and then interpretative study, and evaluation. 

The Council published that in 1930, grand 
jurors cost over $122,000 and petty jurors over 
a half million dollars. The state in that time 
paid over $78,000 for witnesses. Some difficulty 
was found because of neglect or contumely of 
clerks in non-report. The Council offers its data 
to legislative committees for use in statutory 
solutions. 

Recommendations were made, and bills were to 
be presented for enactment covering the follow- 
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ing: Separate criminal trials of joint defend- 
ants made discretionary with the trial court. A 
thirteenth juror in capital cases, and, in dis- 
cretion of the court, in any other felony case. 
Where witnesses die or disappear, who have al- 
ready confronted the accused at a former trial 
with right of cross-examination, the common- 
wealth in the discretion of the court should be 
allowed to read the testimony from the former 
trial. No extension of time of grand jury ses- 
sions except for specific good cause, shown in 


_ writing to the court, but not to be made public. 


Stenographers at grand jury hearings to be al- 
lowed or refused in discretion of the court. 
Power to the court to permit the sheriff to take 
bond or bail in felony cases in the court’s dis- 
cretion instead of requiring the judge himself 
to take such bail. Placing of offenses as to 
corruption of elections on the same plane with 
other criminal cases, so that two witnesses be no 
longer indispensable. Permit peace officers with 
warrants to cross county lines, and so prevent the 
game of tag between offenders and arresting 
officers. Vest in the chief justice rather than 
governor the appointment of a special judge in 
emergency, and permit such judge to be taken 
from beyond the immediate locality; the dura- 
tion of his term should be made certain. Abuse 
of the power to vacate the bench as a dilatory 
measure, and suggestion that a special judge 
try the grounds for change of judges and if 
found untrue, retain the sitting judge for the 
trial of the case. 

Thirteen pages of tables portray the dockets. 
Cases in the court of appeals are analyzed for 
1928-1931. The circuit courts are analyzed by 
districts and counties therein, from October 1929 
to October 1930. On division into civil and 
criminal, the number of each is given as to final 
disposition and as to cases yet pending; also 
the number of jury trials (not separated as to 
civil and criminal); total jury costs, witness 
fees, and the county population. 


Massachusetts 


The Seventh Report of the Judicial Council of 
Massachusetts was made to the governor, No- 
vember 30, 1931, in 70 pages with prefatory in- 
dex to contents and statistical tables. The 
legislature of 1931 adopted seven Council rec- 
ommendations. These relate to an administra- 
tive committee of probate courts, voluntary re- 
tirement in the land court, interrogatories, service 
by mail to admit facts, jurisdiction of supple- 
mentary process, reports of questions of law to 
appellate divisions after decision, and lis pendens 
notice in probate courts where service of process 
is delayed beyond the year. 

A complete revision of rules of the superior 
court took effect January 1, 1932. A rule was 
recommended that counsel call attention of the 
court to foreign law which it is desired the court 
consider. A draft act was presented to improve 


examination for the bar. The matter of profes- 
sional discipline is examined in the light of con- 
ditions that indicate a variety of standards in 
handling cases of complaint. It is recommended 
that the courts name members to hear and re- 
port on such cases. 

Increase of filing fees is urged as appropriate 
in view of the general increases since 1880. A 
summary review of sentences in municipal courts 
is recommended in place of the system of appeal 
which is now misused. The degree of financial 
control of the City of Boston over the judiciary 
is discussed as a matter of grave concern to ju- 
dicial independence. 

Other matters are: protection for employers 
who pay wages due deceased employees; the use 
of simple language in writs so as to be under- 
stood by laymen to whom addressed; permit- 
ting private conversations between husband and 
wife in domestic relations cases; making in- 
quests upon deceased persons optional with the 
court unless by written request of the attorney 
general or district attorney; venue in transitory 
actions. Drafts were prepared on most of these 
subjects. 

The senate and house by two joint orders of 
May and June, 1931 requested the Judicial 
Council to include in its annual report its con- 
clusions and recommendations as to various 
bills referred to in such orders, and the subject 
matter therein. 

Accordingly the Council reported on a bill 
relating to illegitimate children; another as to 
summary report in equity appeals; another as 
to bar of actions in motor vehicle liability cases; 
also the binding effect of pleadings upon the 
pleader; also as to hospital liens upon claims 
for personal injury. The matter of legislation in 
relation to uniform conditional sales act is re- 
garded as not judicial in nature, and the Coun- 
cil requests the legislature to excuse it from 
making report. 

Tables are given, continuing as in former 
years, summaries as to the work of the various 
courts. The text of numerous drafts of bills is 
set out. 

The Eighth Report of the Judicial Council of 
Massachusetts to the governor, was made Nov. 
30, 1932, in 100 pages. The entire series has 
kept up a general form and arrangement. Five 
recommendations were adopted by the legis- 
lature in 1932. They relate to: inquests; effect 
of settlement by agreement in motor vehicle 
cases on cross actions; authorizing district judges 
to sit in misdemeanor cases; payment of wages 
of deceased employees without administration; 
answer to notice to admit facts. 

Congestion in courts and cost to the public 
is taken up at length. Various measures of 
mitigation are named. A radical suggestion is 
to restrict recovery under the compulsory motor 
vehicle insurance law to creditors waiving jury 
trial in advance. Compensation without fault 
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for liability based on negligence, administered 
by a commission, is considered at length. The 
creation of a new motor vehicle court under 
guise of a commission is disapproved. 

Where actions in different counties arise out 
of one accident or transaction, the Council rec- 
ommends a bill to empower the superior court 
to try such actions together in such county as 
it may designate. In petty motor vehicle of- 
fenses, a reversion to the “prudential” rules of 
early days of Massachusetts as distinguished 
from criminal laws is urged. 

The right to waive indictment in criminal 
cases if the defendants so wish is recommended. 
Abuse of attachment of wages by trustee pro- 
cess (or garnishment) is examined from sev- 
eral angles and legislation offered in draft form. 

The administrative committee of probate 
courts made proposals which received Council 
approval. They relate to elimination of re- 
quirement of choice of appointment of personal 
representatives, public administrator, discre- 
tionary, debts and rents of deceased persons. 

Reports of the Council were made upon re- 
quest of the legislature as to petitions to vacate 
judgments, and as to appeals, and lis pendens. 
The usual summary is given of the work of all 
courts for the past year. One member of the 
Council in a memorandum questions the effec- 
tiveness of measures proposed to improve the 
court situation. 

Appendix A contains statistical tables. Ap- 
pendix B gives the report of the committee on 
accident litigation at the conference of Bar As- 
sociation Delegates, Washington, October 10, 
1932. 

New Jersey 


The Third Annual Report of the Judicial 
Council of New Jersey was made to the gov- 
ernor Dec. 15, 1932. It contains 174 pages 
almost half and half to text and appendices. 
Practically unanimous approval is reported as 
to the Council’s general scheme of revision of 
the court system of the state. The increasing 
delay of cases in reaching trial is told by the 
figures: 1,351 civil cases in 1900 and 17,253 in 
1932. Litigants are forced to wait one or two 
years for trial. Appeals take eight months to 
two years. It should be possible to dispose 
of appeals within two months as in Connecticut 
and New York. 

The Council recommends that supreme court 
justices be relieved of trial of homicide cases; 
that district court appeals be heard by a single 
justice of the supreme court; that six supreme 
justices devote all their time to errors and ap- 
peals and the other three give their time ex- 
clusively to the work of the supreme court, and 
thereby have both courts in continuous session 
from September to June. The handing down of 
opinions of the highest court in term time, 
rather than on “opinion day” three times a 
year, is favored. 


Chancery courts are up with their work. The 
legislature for reasons not wholly economic re- 
duced appropriations for advisory masters. It 
is recommended that masters be forbidden to 
practice law. Awarding custody of infants 
pendente lite on affidavits of parents results 
often in unfortunate decisions. Assistance of 
the county probation officer is advised. Sit- 
ting of a vice chancellor during August in New- 
ark is recommended for the expedition of busi- 
ness. 

To meet the imperative problem of congestion 
in supreme, circuit and common pleas courts 
the Judicial Council recommends: mobilization 
of judges of civil courts under direction of the 
chief justice for assignment; use of common 
pleas judges to dispose of supreme and circuit 
court business; require litigants who desire jury 
trial to deposit jury fees for one day’s trial 
when they file their initial pleading; creation 
of six supreme court commissioners on bi-par- 
tisan basis to aid the court and to act as ref- 
erees and thereby eliminate the referee fee now 
much objected to; revise the expensive and com- 
plicated system of reference; add four new cir- 
cuit judges to handle the enormous volume of 
new business. 

Common pleas courts with more than one 
judge have no administrative head—something 
not tending to equality of justice or efficiency 
of administration. There should be organiza- 
tion, and specialization by judges best fitted for 
particular classes of work. District courts 
should be county courts and their judges should 
not practice law. 

Jury reform is needed as there are signs of im- 
proper influence in some counties in drawing 
jurors. Respons‘bility in each county should 
be vested in one man, appointed by the supreme 
court. Increase in jury fee to five dollars a day 
in 1910 has not resulted in improvement in the 
administration of justice, but on the contrary 
has attracted an undesirable type by the rela- 
tively large compensation. A return to former 
fee schedule would save $75,000 a year in Essex 
county alone. 

A bill recommended to remedy the evils of 
expert evidence failed in the Jegislature, but will 
be again recommended to the next legislature. 

Numerous phases of the condition as to crim- 
inal actions in the three courts of general crim- 
inal jurisdictions are shown in ten tables. These 
courts are oyer and terminer, quarter sessions, 
and special sessions. Numerous lower courts 
which try offenses are not reported. The tab- 
ulation is on the basis provided in forms de- 
veloped by the Institute of Law of Johns Hop- 
kins University. This is perhaps the most 
scientific analysis ever made on large scale in 
America. The total of defendants as a whole, 
and as to seventeen specific crimes, plus “all 
other offenses,” is reduced progressively by elim- 
ination in five ways before trial, guilty of offense 
charged, or of lesser contained offense (by plea. 
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jury or court), and lastly six phases of treatment 
after conviction, as by death penalty, state 
prison, local institution, fine, probation, sus- 
pended sentence; and the number of defendants 
at the end of the year undisposed of. 

The eighteen classes of crime as defined by 
the United States census bureau are analyzed 
separately by counties. Graphs are freely used 
in connection with many of the foregoing tables. 
A final graph with x and y units of case and 


year forms appendix A. It shows from 1900 
to 1930 the increase in cases filed in courts of 
general jurisdiction; also increase in property 
values, population, and number of judges. Ap- 
pendices B to H present matters from various 
courts. Appendix I gives the text of con- 
stitutional and statutory provisions of each state 
in the Union relating to reference. The ex- 
haustive nature of this work is indicated by its 
filling 73 pages in six-point type. 


Complete Rule-Making Power in New Mexico 


Supreme Court Requests Aid of Trial Judges and State Bar Commissioners 
—Statutes Declared First Rules of Court 


The trend of events in the procedural reform 
field is well illustrated by a recent enactment 
by the New Mexico legislature. The act reads as 
follows: 

Sec. 1. The supreme court of the state of New 
Mexico shall, by rules promulgated by it from 
time to time, regulate pleading, practice and pro- 
cedure in judicial proceedings in all courts of New 
Mexico, for the purpose of simplifying the same 
and of promoting the speedy determination of 
litigation upon its merits. Such rules shall not 
abridge, enlarge or modify the substantive rights 
of any litigant. The supreme court shall cause 
such rules to be printed and disseminated to all 
members of the bar of the state of New Mexico and 
to all applicants and the same shall not become 
effective until thirty days after they have been so 
printed, made ready for distribution and so dis- 
tributed. 

Sec. 2. All statutes relating to pleading, practice 
and procedure, now existing, shall, from and after 
the passage of this act, have force and effect only 
as rules of court and shall remain in force unless 
and until modified or suspended by rules promul- 
gated pursuant hereto. 

This act should be all that is needed in legis- 
lation to permit the bench and bar of New Mex- 
ico to perfect all practice and procedure and 
to adapt it to changing needs. It obviously ap- 
plies to criminal as well as civil procedure and 
includes evidence. 

The supreme court immediately laid a founda- 
tion for the operation of the powers conferred 
by adopting the following Rule 1 of the Rules 
of Pleading, Practice and Procedure: 

1. All now existing statutes relating to plead- 
ing, practice and procedure in judicial proceed- 
ings in all courts of New Mexico, shall, from 
and after the taking effect of the act of the 
eleventh legislature, approved March 13, 1933, 
known as senate bill 130, remain in effect and 
have full force and operation as rules of court, 
unless and until otherwise ordered. 

And upon the same day that this rule was 
adopted the supreme court, through Chief Justice 
John C. Watson, addressed a circular letter to 


the district judges and the commissioners of the 
State Bar, informing them of the new act and 
first rule thereunder, and informing them of the 
court’s intention to create a committee of the 
bar to serve the court in an advisory capacity. 
The attorney general is made chairman and 
seven other members are appointed. The com- 
mittee is requested to “receive and coordinate 
suggestions and put proposed changes in a form 
for consideration by the bar generally and by 
the court.” 

The commissioners of the State Bar are ad- 
dressed with the view that, each in his own dis- 
trict, will inform the bar of the opportunity thus 
afforded for suggesting improvement in the pres- 
ent system, and that each may effect some or- 
ganization in his own district with a view to gen- 
eral discussion, to obtaining a consensus and 
perhaps to making concrete recommendations. 
The letter also says: 

“In addressing the district judges the court has 
particularly in mind that there will doubtless be 
proposals tending to a greater degree of uniformity 
of practice in the district courts than now exists. 
We recognize that the district judges are far more 
competent to deal with these matters than we are. 
We feel that if the plan is to be a success it must 
have the serious consideration, criticism and finally, 
the approval of the district judges. To that end 
we invite any and all suggestions from district 
judges individually, or after conference among 
themselves.” 

This approach to the subject of modernizing 
practice and procedure is the antithesis of the 
method which David Dudley Field felt impelled 
to adopt about eighty-five years ago. His code 
was well drafted to meet a pressing demand at 
that time, but it opened the way to legislative 
tinkering which has, in some states, led to con- 
ditions not unlike those of a century ago. It 
had the unfortunate effect of antagonizing both 
bench and bar in New York. It disrupted rela- 


tions which should have been encouraged. 
It would seem to an outsider that New Mex- 
ico is a state which will readily accommodate 
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procedure to practical needs under the powers, 
the organization and the supreme court disposi- 
tion now afforded. In states having large cities 
the needs are different and greater. In such 
states steps need to be taken which may seem 
more radical, and if the supreme court waits 
upon a bar consensus progress will be timid and 
tedious. In such states supreme court leadership 
of a bold character is called for. What experi- 


ence we have indicates that while many lawyers 
will growl and threaten when traditional priv- 
ileges for prolonging litigation are curtailed, it 
takes only a short time for this feeling to subs‘de 
and there is little reason for supreme court jus- 
tices to fear reprisals. Nor is there experience 
which justifies the fear that the discontented 
element at the bar will seek to have the legisla- 
ture repeal the enabling act. 


Annual Meeting of Judicature Society 


Increased Interest Evinced in Problem of Selecting Judges—New York’s Pre- 
dicament Submitted—Attorney General Advances Policy 


The annual meeting of the Judicature Society, 
held in Washington on May 3, was on the whole 
better attended than was expected. If afforded 
opportunity for taking stock of the needs of 
judicial administration. In the evening the cus- 
tomary dinner was given and was largely at- 
tended. President Newton D. Baker, who has 
devoted much time to the Society’s affairs 
throughout a busy year, was present on both 
occasions, but asked Chairman Goodwin to pre- 
side at the afternoon session. These officers, 
and the secretary-treasurer were re-elected for 
one year, together with a complement of direc- 
tors whose names appear in the usual position in 
this number of the Journal. Five vice-presidents 
were elected, as follows: 

Richard S. Childs, of New York, leader in 
the reform of municipal government during the 
past twenty-five years. 

Prof. Burke Shartel, University of Michigan, 
author of the study of appointment, organiza- 
tion and tenure of judges in the federal system, 
which was published in abridged form in this 
Journal, vol. xv—nos. i, ii, iii. 

R. Allan Stephens, who, as secretary of the 
Illinois State Bar Association, has made a bril- 
liant record of achievement. 

Hon. George P. McDermott, Kansas, who has 
made a notable record in the United States dis- 
trict and circuit courts and who loses no oppor- 
tunity to encourage improvements in the admin- 
istration of justice. 

O. K. Cushing, of California, a leader in the 
work of detailed study of judicial administrat‘on 
on the part of about three thousand members 
of the California State Bar. 

Professor Sunderland’s address, in the evening, 
on Progress Toward a Better Administration of 
Justice, will be published in the next number of 
this Journal. 

A Practical Program 


In opening the afternoon session Judge Good- 
win referred to public problems generally and 
criticism of lawyers and judges and said: 


“The correct thing, however, is not to indulge 
in destructive criticism, but look the situation in 
the face; admit where we are at present, but go 
on from this point to constructive criticism and 
a determination to improve and make more ef- 
ficient the administration of justice.” 

Dean Justin Miller was called on to report, 
as chairman, on the work of the Committee for 
the Study of Judicial Selection and Tenure, 
which is sponsored jointly by the National Mu- 
nicipal League and the Judicature Society. He 
said that a considerable share of the work had 
been accomplished by Mr. Edward M. Martin, 
of Chicago, the secretary, but that there had 
been no opportunity to obtain financial support 
for this original and invaluable study. 

Mr. David A. Simmons, Houston, Tex, re- 
ported that at the next meeting of the Confer- 
ence of Bar Association Delegates (Grand 
Rapids, August 28) of which he is chairman, 
there would be a lively discussion of the subject 
of judicial selection, with champions of various 
methods in a sort of four-cornered debate. A 
preliminary survey had shown that eighty bar 
associations in twenty-four states had created 
committees on judicial selection. His corre- 
spondence ind‘cated that there were twenty-four 
states in which dissatisfaction is evinced with 
existing elective methods. 

Mr. Frank W. Grinnell, Boston, said that po- 
litical considerations had sometimes been ap- 
parent in the appointment of the seventy-two 
district court judges in Massachusetts, but that 
since this court had been given unlimited civil 
jurisdiction (by consent of the parties) it had 
become a much larger factor in the system, and 
its increased importance had led to greater con- 
cern for its personnel. “The powers of a court 
make a very great difference in the way in which 
it is considered by the bar. . . One of the most 
effective ways of getting better judges is to make 
the tribunals more important.” 

Chairman Goodwin submitted the opinion that 
progress will be more rapid when the bars of 
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the several states acquire a larger measure of 
integration, and that a single state-wide court 
should be held up as the ideal. 


Better Judges for Lower Courts 


President Baker spoke of the lack of respect 
for the law in this country as partly a reflection 
on the minor courts. He had seen the Lord 
Chief justice preside over a small civil trial in 
England, and felt that concern for the rights and 
interests of small claims litigants was a large 
factor in making justice real and making it 
appreciated. “I fear that our system creates in 
the minds of the people the belief that the com- 
mon run of men must take their grievances be- 
fore a judge who has been chosen almost by 
chance. I am not sure but that the tossing of 
a coin would give us about the same results.” 
He doubted whether any perfect mode of select- 
ing judges could be advanced, but felt certain 
that popular election is impossible in our great 
cities. “In our smaller communities I am in- 
clined to believe that judges may be elected as 
are other officials long after the cities are forced 
to change.” 

Chairman Goodwin said that “If anybody 
thinks that it is easier to decide the small cases 
of poor people without good counsel than to 
administer cases with large amounts at stake 
with good counsel in courts of record, then let 
him try it.” 


Conditions Cr‘tical in New York’s Courts 


The work of the New York legislative com- 
mission in the past year, being the most impor- 
tant effort ever made in any state to advance 
improvements in judicial administration, was re- 
ported on by Mr. Robert H. Jackson, a member 
chosen by the state bar association. “In variety 
and intensity of problems we are as badly situ- 
ated as anyone can be.” ‘The speaker said that 
responsibility rested in part on the lay citizen- 
ship. The volume of litigation reflects the con- 
ditions of industry. There had been efforts for 
reform for eighty years and some efforts re- 
sulted in changes which were later regretted. 
With a multitude of judges and unrelated courts 
and a total lack of administrative records “the 
system has got beyond the point where any 
man can know personally what to do.” The 
principal trial court is over two years behind 
and is losing ground annually at the rate of six- 
teen percent in the greater cities and about six 
percent in the state as a whole. 

“With this mass of delayed cases confronting 
us there is a demand for speed. There is a 
stronger feeling that cases must be decided than 
that they must be decided right. The common 
way out is to create a commission, or a court 
that looks like a commission, that does away 
with rules of procedure and evidence and makes 
final findings of fact. I do not advise this 


course, though it may be the only way out, but 
I can see very clearly that if the bench and 
bar cannot solve this question some other way, 
rough hands will take hold of it and solve it 
in some such way as through a commission. .. . 
The alternate that confronts the lawyers is to 
create an organization which will make our ju- 
dicial system work or else relinquish the monop- 
oly that we claim to this business.” 

The efforts to establish a thorough adminis- 
trative control through a judicial council appear 
to be opposed mostly by the bench. 

Judge Goodwin said that “We must avoid the 
notion that litigation is deplorable. It is not. 
It is desirable. What we want to preserve is a 
method whereby the people may go into court 
and have their questions decided speedily, ef- 
ficiently and justly.” 

Dean Miller said that in increasing the num- 
ber of independent judges there was a tend- 
ency “for the machinery to fly apart.” He 
referred to the short hours and long vacations of 
many judges. Much more work could be accom- 
plished by a co-ordinated judiciary but not by 
one in which every judge does just as he 
pleases. 

Mr. George R. Nutter spoke of the cost of 
English justice, saying that in Massachusetts, a 
case could be started for three dollars, and the 
plaintiff need never pay more because of the 
contingent fee. “Sometimes we have found in- 
stances where a case was presented by an imag- 
inary client.” 

Dean Charles E. Clark, of Connecticut, said 
that experience indicated in his state, where 
judges are appointed for a term, that there are 
better appointments when political power is 
shared by two strong parties. 

President Baker spoke of the increased oppor- 
tunities for the Society’s influence at a time 
when there is a strong spirit of change. “If we 
can collect the wisdom which has come from 
experience and expose it for the use of those 
who are interested we may avoid a great deal of 
unwise experimentation by untried hands... . 
When we get the bar integrated its natural lead- 
ership will reassert itself and other worthy things 
will be easier of accomplishment.” 

President Baker presided at the dinner, intro- 
ducing Attorney General Cummings, who spoke 
briefly about the problems of the department of 
justice. 

“Things have been done,” he said, “that have 
strained the bond of affection that ought to exist 
between the people and the government. The 
thing to do is to endeavor to make the people of 
America believe, and to make the fact worthy of 
belief, that the department of justice is the friend 
of all honest, law-abiding people, and that only 
those who plan something malign against the coun- 
try and the common good may consider it an 
enemy. 
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